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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 


(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seqg.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified 
by docket and decision numbers, for example, D-578; S. 1150. 
Such citation of a case in these volumes generally indicates that 
the decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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AGRICULTURE DECISIONS 


BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 9737) 


In re GRIFFIN & BRAND OF MCALLEN, INC. AMA Docket No. F&V 
970-2. Decided April 7, 1965. 


Scope of review—Size regulation—Validity of—Authority for— 
Discrimination—Procedural due process 


A limitation of shipment regulation which prohibits the handling under the 
order of carrots of less than 5% inches minimum length constituted at 
the time of issuance and now constitutes a reasonable exercise of ad- 
ministrative discretion authorized by the act and the order and is not 
discriminatory as to petitioner. Nor is procedural due process lacking 
by reason of alleged inherent delay in (15)(A) proceeding or alleged 
absence of administrative forum for producers. 


Ewers, Toothaker, Ewers, Byfield & Abott, McAllen, Texas, for petitioner. 
Mr. Harry Platnik for respondent. Mr. Jack W. Bain, Hearing Ex- 
aminer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under Section 8c(15) (A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendements (7 U.S.C. 601 et seq.). The petitioner, a handler 
subject to Order No. 970 (7 CFR 970.1 et seq.), issued under the 
act and regulating the handling of carrots grown in certain desig- 
nated counties of South Texas, filed a petition February 12, 1965. 
The petitioner attacks a limitation of shipments regulation issued 
under the order, effective January 12, 1965 (30 F.R. 257), which 
amended a prior regulation (29 F.R. 15018) by, in part, increas- 
ing the minimum size of carrots that may be handled under the 
order from 514 inches to 6 inches in length. 


Petitioner contends, in part, that the amendment is arbitrary 
and capricious, lacking in authority and discriminatory as to it. 
The Deputy Administrator, Consumer and Marketing Service, 


415 
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filed an answer to the petition March 1, 1965, upholding the 
validity of the contested amendment. The petitioner filed with 
its petition an application for interim relief from the operation 
of the contested regulation during the pendency of a decision on 
the merits. Respondent filed an answer to the application for 
interim relief March 2, 1965, and petitioner’s request for such 
relief was denied March 3, 1965. 


An oral hearing upon the petition was held March 5, 1965, in 
McAllen, Texas, before Jack W. Bain, Hearing Examiner, Office 
of Hearing Examiners, United States Department of Agriculture. 
At the hearing, petitioner was represented by George D. Byfield, 
of Ewers, Toothaker, Ewers, Byfield & Abbot, Attorneys at Law, 
McAllen, Texas, and respondent was represented by Harry Plat- 
nik, Office of the General Counsel, United States Department of 
Agriculture. An amended petition was filed at the hearing and 
after the hearing the parties filed briefs. On March 30, 1965, the 
hearing examiner filed a report containing proposed findings of 
fact and conclusions and recommending that the petition be dis- 
missed. Petitioner filed exceptions to the hearing examiner’s 
report. 


FINDINGS OF FACT 


1. Petitioner, Griffin & Brand of McAllen, Inc., is a corpora- 
tion organized and existing under the law of the State of Texas 
whose principal place of business is McAllen, Hidalgo County, 
Texas. Petitioner is a handler subject to regulation under Order 
No. 970, as amended, issued under the act and regulating the 
handling of carrots grown in designated counties of South Texas. 


2. Order No. 970, as amended, reads, in part, as follows: 


§ 970.50. Marketing policy. 


(a) At the beginning of each season, and as the Secre- 
tary may require, the committee shall prepare a marketing 
policy. Such policy shall indicate the data on supplies of 
carrots, both grown within the production area and in com- 
peting areas, and demand on which the committee bases its 
judgments and recommendations. It shall indicate also the 
kind or types of regulations contemplated during the ensu- 
ing season, and, to the extent practical, shall include recom- 
mendations for specific regulations. Notice of such market- 
ing policy shall be given to producers, handlers, and other 
interested parties by bulletins, newspapers, or other appro- 


———_—_» 
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priate media, and copies thereof shall be submitted to the 
Secretary and shall be available generally. 


(b) Marketing policy statements relating to recommen- 
dations for regulations shall give appropriate consideration 
to supplies of carrots grown in the production area and in 
competing areas for the remainder of the season, with special 
consideration to: 


(1) Estimates of total supplies including grade, size, and 
quality thereof, in the production area; 


(2) Estimates of supplies in competing areas; 


(3) Market prices by grades, sizes, containers, and 
packs; 


(4) Estimates of supplies of competing commodities; 
(5) Anticipated marketing problems; 
(6) Level and trend of consumer income; and 


(7) Other relevant factors. 
§ 970.51. Recommendations for regulations. 


Upon complying with the requirements of § 970.50, the 
committee may recommend regulations to the Secretary 
whenever it finds that such regulations as are provided for 
in this subpart will tend to effectuate the declared policy of 
the Act. 


§ 970.52. Issuance of regulations 


(a) The Secretary shall limit by regulations the handling 
of carrots whenever he finds from the recommendations and 
information submitted by the committee, or from other avail- 
able information, that such regulations would tend to effectu- 
ate the declared purpose of the Act. 


(b) Such regulations may: 


(1) Limit in any or all portions of the production area the 
handling of particular grades, sizes, qualities or packs or any 
combination thereof, of any or all varieties of carrots during 
any period;... 


(c) Regulations issued hereunder may be amended, modi- 
fied, suspended, or terminated whenever it is determined: 


(1) That such action is warranted upon recommendation of 
the committee or other available information; 
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(2) That such action is essential to provide relief from 
inspection, assessment, or regulations under paragraph (b) 
of this section, for minimum quantities less than customary 
commercial transactions; or 


(3) That regulations issued hereunder no longer tend to 
effectuate the declared policy of the Act. 


3. On October 1, 1964, the South Texas Carrot Committee 
issued its marketing policy for the 1964-1965 carrot season. Such 
marketing policy statement concluded, in part, that size regula- 
tion should be required for the season to effectuate the purposes 
of the order, that more restrictive regulation might be required 
as the season progresses because of changes in conditions and that 
such size regulation should be based at least in part on a survey 
of consumer preferences. 


4. On November 3, 1964, after the recommendation of the 
South Texas Carrot Committee, the Secretary, through his dele- 
gatee, issued a limitation of shipments regulation (§ 970.305; 
29 F.R. 15018) for South Texas carrots to be effective November 
9, 1964, through June 30, 1965, providing, in part, that no handler 
shall ship carrots unless they meet one of the size designations of 
paragraph (b) thereof, reading as follows: 


(b) Sizing requirements. (1) Medium-to-large. 34 inch 
minimum diameter to 1144 inches maximum diameter, 514 
inches minimum length, with an average of 30 percent by 
count 1 inch minimum diameter or larger and no sample with 
less than 15 percent by count 1 inch or larger in diameter. 
(2) Jumbos. 1 inch minimum diameter to 3 inches maximum 
diameter and 514 inches minimum length. 


5. The South Texas Carrot Committee met January 5, 1965, 
and unanimously recommended to the Secretary that the mini- 
mum length requirement for carrots specified in the limitation of 
shipments regulation (§ 970.305) be amended so as to increase 
the minimum length requirement for carrots from 514 inches to 
6 inches. The six producer members on the committee represent- 
ing District No. 3, the district in which the carrots being han- 
dled by petitioner were grown, concurred in the unanimous rec- 
ommendation of the committee. 


6. On January 6, 1965, the Secretary, through his delegatee, 
after consideration of the committee’s recommendation for amen- 
datory action and other available information, and after a finding 
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that the amendment would “maintain orderly marketing condi- 
tions tending to increase returns to carrot growers in the produc- 
tion area,” issued an amendment to the limitation of shipments 
regulation to be effective from January 12 through June 30, 1965 
(§ 970.305, Amdt. 1, 30 F.R. 257), increasing the minimum length 
requirements for carrots from 514 inches to 6 inches and other- 
wise amending the regulation, as recommended by the committee. 


7. The minimum length requirement of 6 inches was the sub- 
ject of further consideration by the committee at subsequent 
meetings during January and February, but the committee de- 
clined to recommend to the Secretary any reduction in such re- 
quirement. 


8. On or about January 21, 1965, a field trip survey was made 
by members of the committee of certain fields of allegedly short 
carrots in which petitioner had an interest. Some of the fields 
had short carrots because the carrots were planted too thickly or 
were being grown on marginal land, or because of poor farm 
management or cultural practices. Other fields in the production 
area, not included in the survey, also had quantities of short 
carrots for some of these reasons. 


9. As a general matter, in the marketing of South Texas car- 
rots, the f.o.b. price for such carrots fluctuates inversely to the 
number of carlot shipments. Packing costs for such carrots are 
relatively inflexible and a relatively small decrease in the market 
price causes a disproportionately large decrease in grower return. 


CONCLUSIONS 


I 


It should be stated at the outset, as we have stated many times, 
that the applicable statutory provisions afford a forum for ad- 
judicating issues as to whether an order, a provision thereof, or 
an obligation imposed in connection therewith is “. . . not in ac- 
cordance with law” (7 U.S.C. 608c(15) (A)). Our inquiry does 
not encompass questions of policy or the evaluation of the effec- 
tiveness of economic and marketing regulations promulgated pur- 
suant to the act. See e.g., In re Independent Milk Producer-Dis- 
tributors’ Association, 20 A.D. 1 (1961); In re Hygeia Dairy 
Company, 19 A.D. 257, 273 (1960), aff’d, S.D. Tex. June 19, 1964; 
In re Charles P. Mosby, Jr., d/b/a Cedar Grove Farms, 16 A.D. 
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1209, 1220 (1957), aff’d, S.D. Miss. Jan. 5, 1959; In re Clover Leaf 
Dairy Company, 15 A.D. 339 (1956), aff’d, N.D. Ind. Sept. 10, 
1958. Cf. Pacific States Box & Basket Co. v. White, 296 U.S. 176, 
182 (1935). 


Consequently, one major line of attack upon the disputed regu- 
lation is not for our consideration herein. Petitioner contends, 
in effect, that the South Texas carrot industry would be better 
served by a regulation which permitted a carrot of less than 6 
inches in length to be handled or marketed in regular commercial 
channels. Petitioner argues that the contested regulation has 
failed to accomplish the statutory purpose and, in fact, defeats 
such purpose. Stated another way, petitioner questions the effec- 
tiveness of the current size limitation. This is not a forum to 
determine what regulation should have been or should now be 
promulgated. Cf. In re Colonel Norman J. Riebe, 22 A.D. 350 
(1963) ; In re Edward J. Vagim, d/b/a Edward J. Vagim & Co., 
17 A.D. 167 (1958). We do not here exercise the function of 
“Monday morning quarterbacks” in a de novo proceeding, but are 
limited in our inquiry to the legal sufficiency of what was promul- 
gated and, perhaps the validity, as distinguished from the desir- 
ability, of its continued effectiveness. Cf., e.g., Sprague Dairy Co. 
v. Anderson, N.D. Ill. Nov. 1, 1946; Titusville Dairy Products Co. 
v. Brannan, 176 F.2d 332 (3d Cir. 1949), cert. denied, 338 U.S. 
905 (1949) ; Bailey Farm Dairy Co. v. Jones, 61 F.Supp. 209, 228 
(E.D. Mo. 1945), aff'd, 157 F.2d 87 (8th Cir. 1946), cert. denied, 
329 U.S. 788 (1946). 


Some of the ground rules for our investigation were stated in 
our order of March 3, 1965, dismissing petitioner’s application for 
interim relief as follows: 


Some basic principles must be kept in mind when examin- 
ing the validity or reasonableness of an order, a provision 
thereof, or a regulation issued thereunder. “The background 
and legislative history of the Agricultural Marketing Agree- 
ment Act of 1937, as amended, leave no doubt that Congress 
gave the Secretary broad discretion in its administration.” 
Queensboro Farm Products Inc. v. Wickard, 137 F.2d 969, 
977 (2d Cir. 1943). The “terms of the Order are largely 
matters of administrative discretion” and the technical de- 
tails “are left to the Secretary and his aides.” Stark v. 
Wickard, 321 U.S. 288, 310 (1944). The responsibility of 
selecting the means of achieving the statutory policy and the 
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relationship between the remedy and the policy are peculiarly 
matters for administrative competence. American Power 
& Light Co. v. Securities and Exchange Commission, 329 
U.S. 90, 112 (1946); Secretary of Agriculture v. Central 
Roig Refining Co., 338 U.S. 605, 613-14 (1950). The test of 
reasonableness or substantive due process is a check upon 
such administrative discretion, and it may be stated roughly 
as an inquiry as to whether the means selected to achieve 
the statutory policy bear a reasonable and substantial rela- 
tionship to the accomplishment of such policy and whether 
such means are arbitrary or capricious. Nebbia v. New York, 
291 U.S. 502, 525, 537 (1934); Lapides v. Clark, 176 F.2d 
619 (D.C. Cir. (1949), cert. denied, 338 U.S. 860 (1949) ; 
North American Company v. Securities and Exchange Com- 
mission, 183 F.2d 148 (2d Cir. 1948), aff'd, 327 U.S. 686 
(1946); In re Clover Leaf Dairy Company et al., 15 A.D. 
339 (1956). [24 A.D. 239, 240-41] 


Pursuant to section 970.50 of the amended order, the South 
Texas Carrot Committee adopted a Marketing Policy Statement 
October 1, 1964, for the 1964-1965 carrot season. In such state- 
ment, the committee discussed the low prices received for the 
bulk of the preceding carrot crop, marketed from February to 
late May, which were caused by “an over-supplied market,” pre- 
dicted a demand for carrots which was “not likely to be substan- 
tially different” from that of the prior year and recommended 
“a 20 percent reduction in planted acreage for the 1964-1965 
season.” To realize the purposes of the order and the act and “to 
maintain throughout the season an orderly flow to market,” the 
committee, in its marketing statement, said the following with 
respect to grade and size regulation: 


Grade and Size Regulations. The Committee has care- 
fully studied grade and size regulations used in past years 
and has considered recommendations made by many growers 
and shippers. They have financed a survey to determine uses 
of and attitudes regarding South Texas carrots. Size regula- 
tions will be based on this consumer survey as long as they 
fit expected market conditions. With so many variable fac- 
tors involved these conditions frequently change . . . changes 
which may require more or less restrictive limitations as 
the season progresses. 


Effective Date. The Committee recommends that regula- 
tions be effective throughout the shipping season. 
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Further, the committee recognized that changes in policy might 
be necessary “as the season progresses, as planting is completed, 
and total figures are tabulated.” 


On November 3, 1964, the Secretary, through his delegatee, 
issued a limitation of shipments regulation, section 970.305, effec- 
tive November 9, 1964, which prohibited, in part, the handling 
of carrots grown in the production area under the order of less 
than 514 inches minimum length. (29 F.R. 15018.) The minimum 
length requirement was changed by the Secretary to 6 inches by 
an amendment to section 970.305, effective January 12, 1965, on 
the “basis of the recommendation and information submitted by 
the South Texas Carrot Committee ... and upon other available 
information.” (30 F.R. 257.) It was found that such amendment 
“will maintain orderly marketing conditions tending to increase 
returns to carrot growers in the production area.” It is the 
amendment effective January 12, 1965, which is here in dispute. 


It appears that the controversy herein is based on an honest 
difference of opinion as to how to best effectuate the policy of 
the act! under the order. The president of petitioner corporation 
testified at the hearing that the industry was plagued with over- 
production and that the committee’s recommendation in issue 
“was made in good faith, initially, in an effort to help the situa- 
tion, but it hasn’t helped the situation.” Upon analysis, it seems 
that petitioner is contending, in reality, not that the issuance of 
the amendment effective January 12, 1965, was arbitrary and 
capricious, but that its continuance in effect is. 


In any even, it is clear that the pertinent restriction on the 
handling of the carrot crop is reasonable, appropriate to a per- 
missible end and reflects the particular conditions prevailing in 
the area, both at the time of its issuance and at the present time. 
Cf. e.g., In re Lo Bue Bros., 15 A.D. 1285 (1956) ; In re Kroells 
Packing Company, 10 A.D. 774 (1951). Cf. also Edwards v. 
United States, 91 F.2d 767 (9th Cir. 1937); Whittenburg v. 
United States, 100 F.2d 520 (5th Cir. 1938). The South Texas 
Carrot Committee and the Secretary were presented with the 
problems of recommending regulation for and regulating, re- 
spectively, an industry which suffers from overproduction and 


1Section 2(1) of the act (7 U.S.C. 602(1)) declares it to be the policy of the act in part, 
to establish and maintain such orderly marketing conditions for agricultural commodities in 
interstate commerce as would establish parity prices to the growers thereof. See, e.g., In re 
Lo Bue Bros., 15 A.D. 1285 (1956); In re Beatrice Foods Co. et al., 15 A.D. 767 (1956); 
In re Terrace Park Dairy et al, 12 A.D. 1883, 1398 (19538). 
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which, in the past, experienced a “market glut... each year from 
February well into April” when prices were very low. In response 
to this situation, this economic fact of life, the committee wnani- 
mously recommended, and the Secretary promulgated, the 6-inch 
minimum length requirement. All six of the grower members 
representing District No. 3, the district in which the carrots in- 
volved in this proceeding were grown, and the handler members 
concurred in the recommendation for a 6-inch size limitation. The 
record herein demonstrates that such recommendation was in 
keeping with consumer preferences learned from a marketing 
survey conducted under committee auspices and was also made 
to control the volume of shipments. 


Apparently, the committee and the Secretary attempted, by 
means of the contested size limitation, to prevent or lessen the 
market glut experienced in prior years and the low prices for 
carrots which accompany such a marketing situation and to 
satisfy consumer preferences found in the market survey ordered 
by the committee. Similar size restrictions were employed in 
prior years although not as early in the shipping season. It can- 
not be said, and petitioner does not appear so to contend, that 
the imposition of the 6-inch minimum regulation was unreason- 
able or arbitrary, that is, violative of substantive due process.? 
Rather, as pointed out above, petitioner claims that the carrot 
market today is totally demoralized, that the disputed regulation 
has not been successful and that it should be amended to permit 
the handling of carrots of shorter length. However, we have 
great difficulty in seeing or understanding how the placing of 
additional supplies of carrots in an allegedly demoralized market 
will assist in supporting or enhancing that market or aid produc- 
ers as distinguished from handlers. This is especially so in an 
industry where packing costs borne by the carrot producer are 
now relatively close to the market price for packed carrots. In 
fact, the economic picture of the industry today would seem to 
require that any change in the minimum size of carrots to be 
marketed under the order be in the direction of increased mini- 
mum size thereof. We similarly see no violation of substantive due 
process by reason of the Secretary’s failure to amend section 
970.305 as requested by petitioner. Certainly, petitioner has not 


2 Nor does the fact that the Secretary in his discretion has utilized size restrictions instead 
of smaller diameter limitations alter this conclusion. 
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met its burden of proof in this regard. United States v. Rock 
Royal Cooperative, Inc., 309 U.S. 583 (1939) ; Bailey Farm Dairy 
Co. v. Jones, supra; Wawa Dairy Farms, Inc. v. Wickard, 56 
F.Supp. 67 (E.D. Pa. 1944), aff’d, 149 F.2d 860 (3d Cir. 1945). 


II 


Petitioner has advanced additional bases for the invalidity of 
the contested size restriction. Petitioner contends that the order 
does not authorize regulations to control the quantity of carrots 
handled and cannot do so “by use of quality and size since the 
statute only authorizes limitations of quantity by limiting produc- 
tion or limiting directly the amount to be handled with the proviso 
that producers and handlers be treated equitably.” We see no 
such statutory limitation. Section 8c(6) (A) of the act provides 
that orders issued pursuant to the act may limit the “total quan- 
tity” of any regulated commodity, other than milk and its prod- 
ucts, or “of any grade, size or quality” thereof which may be 
marketed (emphasis supplied). Sections 8c(6) (A), (B) and (C) 
of the act represent different means of achieving the statutory 
purposes and the requirements of subsections (B) and (C) of 
section 8c(6) cannot be imposed upon regulation issued pursuant 
to subsection (A) thereof, as petitioner appears to contend. Nor 
does section 8c(6)(A) limit production rather than marketing 
as alleged by petitioner. To hold otherwise is to completely ignore 
statutory language. 


Further, the order and the decision of the Secretary upon which 
it is based (25 F.R. 8559) contemplate or envisage grade and size 
regulation in relation to the supply of carrots grown in the pro- 
duction area and in competing areas and the demand therefor. 
(See sections 970.50 and 970.52 of the order.) Also, the pertinent 
decision recognizes that under the order supplies of carrots could 
be reduced, that is, the order contains a mechanism for the control 
of the volume of shipments, for example, during seasons of sur- 
pluses or to reduce supplies of carrots in the market to maintain 
higher and steadier prices on the more desirable sizes of carrots. 
(25 F.R. 8559, 8567-68.) Such regulation is not uncommon in 
orders issued under the act (See, e.g., 7 CFR Parts 906, 907, 908, 
909, 911 and 915). By reason of the foregoing, we find no merit 
to petitioner’s restrictive interpretation of regulatory authority 
under the order. It should be stated at this point, perhaps, that 
under petitioner’s own analysis advanced in this proceeding the 
disputed regulation does not basically affect the quantity of car- 
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rots to be shipped but, rather, the timing thereof, as in most cases 
carrots which are not now 6 inches in length will reach this size 
at a later date. 


Petitioner also complains of alleged discrimination in the opera- 
tion of section 970.305 due to the alleged inability of certain car- 
rots grown by some producers and apparently by itself to meet 
the 6-inch minimum because of heavy rains early in the season. 
The chairman of the South Texas Carrot Committee and other 
members thereof visited the fields of carrots in question and found 
that the carrots in some of these fields would clearly meet the 
minimum size limitation, that some carrots would not meet such 
restrictions because of cultural practices of the growers or the 
use of marginal land and that the situation in the area visited 
was not extraordinarily different from other areas within the 
production area. Petitioner has failed, we believe, to sustain its 
burden of establishing undue hardship or discrimination, but, in 
any event, in view of our findings in part I of these Conclusions, 
that is, that the contested minimum size limitation constitutes 
a reasonable exercise of administrative discretion and is appro- 
priate to a permissible end, the fact that a particular regulation 
may impose economic losses upon certain areas or persons does 
not constiute a violation of the due process clause. See, e.g., Sec- 
retary of Agriculture v. Central Roig Refining Co., supra, at pp. 
617-19; Bowles v. Willingham, 321 U.S. 503, 518 (1944); In re 
Central Dairy Products Company, 12 A.D. 303 (1953), and cases 
cited therein. Also, petitioner has far from established confisca- 
tion. Wawa Dairy Farms v. Wickard, 149 F.2d 860 (3d Cir. 
1945). See also e.g., Hegeman Farmers Corp. v. Baldwin, 293 
U.S. 163, 170 (1934) ; New York Guernsey Breeders’ Co-op., Inc. 
v. Wickard, 141 F.2d 805, 810 (2d Cir. 1944), cert. denied, 323 
U.S. 725 (1944). 


In addition, petitioner sees a denial of procedural due process 
by virtue of the fact that farmers affected by the limitation of 
shipment regulation in issue, including itself, are lacking an ad- 
ministrative forum or remedy for relief therefrom and also by 
reason of the inherent delay in an action pursuant to section 
8c(15) (A). We do not believe that petitioner’s first contention 


3 Petitioner may not appear herein as the vicarious champion of growers (c.f. e.g., 
Queensboro Farms Products, Inc. v. Wickard, supra, at p. 977; In re Woodbridge Vineyard 
Association, Inc. et al., 21 A.D. 1391, 1424-25 (1962)), and to the extent that petitioner’s 
complaint herein is in its capacity as a grower of carrots, as distinguished from a handler 
thereof, petitioner is improperly before us. Cf., e.g., In re Producers Creamery Company 
of Springfield, 23 A.D. 515 (1964); In re Hygeia Dairy Company, supra. 
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of lack of procedural due process is properly before us. (See foot- 
note 3.)* In addition, petitioner is not regulated as a producer 
of carrots and the facts alleged by petitioner as a producer thereof 
and on behalf of other producers constitute damnum absque in- 
juria which does not confer upon it standing to sue. Benson v. 
Schofield, 236 F.2d 719 (D.C. Cir. 1956), cert. denied, 352 U.S. 
976 (1957); United Milk Producers of New Jersey v. Benson, 
225 F.2d 527 (D.C. Cir. 1955) ; Kansas City Power & Light Com- 
pany v. McKay, 225 F.2d 924 (D.C. Cir. 1955), cert. denied, 350 
U.S. 884 (1955). “When, therefore, one devotes his property to a 
use in which the public has an interest, he, in effect, grants to 
the public an interest in that use, and must submit to be controlled 
by the public for the common good, to the extent of the interest 
he has thus created.” Munn v. Illinois, 94 U.S. 118, 126 (1877). 
Furthermore, petitioner would be in no better position on the 
merits of this controversy as a producer than it is in its capacity 
as a handler. (See part I of these Conclusions.) 


Nor do we see any lack of procedural due process resulting 
from alleged built in delay in this proceeding. First, the time 
stated by petitioner as necessary for decision in a (15) (A) action 
has been considerably reduced in this proceeding. Also, the rules 
of practice provide for interim relief pending a decision on the 
merits in an appropriate case. Petitioner resorted to such proce- 
dure but was denied interim relief 19 days after it filed an appli- 
cation for interim relief and one day after respondent filed an 
answer thereto. Petitioner did not request, as it could have under 
the rules of practice, that respondent file an answer to its appli- 
cation for interim relief in a shorter period of time. (See sections 
900.70 (c) and 900.59 of the rules of practice.) We see no distinc- 
tion between the procedure afforded petitioner herein and an ac- 
tion in court for a preliminary injunction. Further, it is doubted 
that a decision on the merits in court after denial of a motion for 
preliminary injunction would be any speedier than the issuance 
of this decision and order. We are still in the midst of the 1964- 
1965 carrot marketing season and any relief ordered herein, if 
warranted, would be timely. 


In conclusion, the regulation under Order No. 970, as amended, 
of the handling of the 1964-1965 South Texas carrot crop is in 
accordance with law and the petition should be dismissed. 


4 The lack of an administrative remedy is not necessarily decisive of the question posed by 
petitioner. Cf. Stark v. Wickard, 321 U.S. 288 (1944). 
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All contentions of the parties presented for the record have 
been considered and whether or not specifically mentioned herein, 
any suggestions, requests, etc., inconsistent with this decision are 
denied. 


ORDER 


In view of the foregoing, the relief requested by the petitioner 
is denied and the petition is dismissed. 


(No. 9738) 


In re MAx LuTz, d/b/a MAx LUTZ COMPANY. AMA Docket No. 
F&V 970-1. Decided April 5, 1965. 


Application to dismiss granted—Carrot marketing order—Diameter of carrots 


Petition dismissed as contested amendment to marketing order superseded 
by amendment restoring previously effective maximum diameter for 
carrots, as requested by petitioner. 


Ewers, Toothaker, Ewers, Byfield & Abbott, McAllen, Texas, for petitioner. 
Mr. Harry Platnik for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a proceeding under section 8c(15) (A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.). The petitioner, a handler 
subject to Order No. 970 (7 CFR 970.1 et seq.), issued under the 
act and regulating the handling of carrots grown in certain desig- 
nated counties of South Texas, filed a petition attacking a limita- 
tion of shipments regulation issued under the order, effective Jan- 
uary 29, 1965 (30 F.R. 880), which amended a prior regulation 
by, in part, reducing the maximum diameter of carrots that could 
be handled as “medium to large” carrots under the order from 
11% inches to 13% inches. 


On March 3, 1965, respondent filed an application to dismiss 
the petition by reason, in part, of the fact that the contested 
amendment was superseded by a further amendment effective 
February 4, 1965 (30 F.R. 1728) which restored the previously 
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effective 114 inch maximum diameter for “medium to large” car- 
rots. A copy of the application to dismiss was served upon peti- 
tioner and petitioner failed to file a reply thereto. As the disputed 
amendment is no longer in effect and the relief requested in the 
petition has been granted by the amendment effective February 
4, 1965, the petition is hereby dismissed. 


(No. 9739) 


In re ALEXANDER MARKETING COMPANY. AMA Docket No. F&V 
959-1. Decided April 18, 1965. 


Dismissal—Stipulation of parties 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


In this proceeding under Section 8c (15) (A) of the Agricultural 
Adjustment Act (1933), as reenacted and amended by the Agri- 
cultural Marketing Agreement Act of 1937 and subsequent amend- 
ments (7 U.S.C. 601 et seq.), the parties stipulated and agreed 
that the proceeding be “dismissed in all respects.” Accordingly, 
the petition and the application for interim relief are hereby 
dismissed. 


(No. 9740) 


In re GRIFFIN & BRAND OF MCALLEN, INC. AMA Docket No. F&V 
959-2. Decided April 13, 1965. 


Dismissal—Stipulation of parties 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


In this proceeding under Section 8c(15)(A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.), the parties stipulated and 
agreed that the petition be dismissed. Accordingly, the petition 
is hereby dismissed. 


I re 
~~ ——— ———— 





oti- 
ted 
the 


&V 


iral 
sri- 
nd- 
eed 
gly, 
eby 


&V 


cul- 
the 
lent 
and 
tion 


FAIRMONT FOODS CO. 429 
Cite as 24 A.D. 429 


(No. 9741) 


In re FAIRMONT Foops COMPANY. AMA Docket No. M 65-1. 
Decided April 27, 1965. 


Interim relief denied 


Petitioner has not established such injury as to warrant granting the relief 
requested. 


Decision by Thomas J. Flavin, Judicial Officer 


DENIAL OF INTERIM RELIEF 


This is a proceeding under Section 8c(15) (A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.), instituted by a petition filed 
April 15, 1965. The petitioner is a handler under Order No. 65, 
as amended, issued under the act and regulating the handling of 
milk in the Nebraska-Western Iowa marketing area. Petitioner 
attacks the validity of section 1065.51(a) which allegedly “es- 
tablishes zone price differentials for Class I milk which are not 
uniform as to all handlers.” The petitioner filed an application 
for interim relief April 21, 1965, pending a ruling upon its peti- 
tion and respondent filed an answer to such application. 


At this initial stage of the proceeding, the primary issue is 
whether petitioner will be irreparably damaged by compliance 
with the provisions of the order during the time it may take to 
render a decision on the merits. See e.g., In re Mills Dairy Prod- 
ucts, 19 A.D. 1 (1960) ; In re Association of Ice Cream Manufac- 
turers of New York State (Southern Regional Group) and Others, 
15 A.D. 1191 (1956); In re Beatrice Foods Co., 13 A.D. 767 
(1954) ; In re Babcock Dairy, 8 A.D. 7 (1949). Petitioner’s appli- 
cation for interim relief so alleges. However, it appears that the 
order itself contains a mechanism or reserve fund to protect peti- 
tioner against any damages that may be sustained due to payments 
into the producer-settlement fund should it prevail on the merits 
in this proceeding. (See section 1065.71(1)). Cf. In re Beatrice 
Foods Co., 22 A.D. 453 (1963); In re Association of Ice Cream 
Manufacturers of New York State (Southern Regional Group) 
and Others, supra. Thus, we see no irreparable injury for which 
we should suspend the contested provision at this time. In addi- 
tion, petitioner may not appear herein as the vicarious champion 
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of other handlers as attempted in the affidavit attached to its appli- 
cation for interim relief. Cf. Queensboro Farms Products, Inc. 
v. Wickard, 137 F.2d 969 (2d Cir. 1943) ; In re Woodbridge Vine- 
yard Association, Inc., et al., 21 A.D. 1891, 1424-25 (1962) ; In re 
Griffin & Brand of McAllen, Inc., 24 A.D. 415 (1965). 


Even if our conclusion had been otherwise with respect to 
irreparable injury, we have serious doubt whether the application 
would be granted in view of possible serious adverse affect upon 
the producer and public interest of the interim relief requested. 
See, e.g., In re Mills Dairy Products, supra; In re Crescent Cream- 
ery Co., 11 A.D. 693 (1952). Cf. Yakus v. United States, 321 U.S. 
414, 440-44 (1944) ; Virginian Railway Co. v. System Federation, 
300 U.S. 515, 552 (1937) ; Bay Petroleum Corporation v. Corpora- 
tion Commission of Kansas, 36 F. Supp. 66 (D. Kan. 1940). 


Accordingly, petitioner’s request for interim relief is denied 
and the application is dismissed. 


(No. 9742) 


In re THOMAS JORDAN. CEA Docket No. 124. Decided April 22, 
1965. 


Position limit—Reporting requirements—Denial of trading privileges— 
Consent 
All contract markets are ordered to refuse all trading privileges to respond- 
ent for a period of 30 days for exceeding the position limit in wheat 
futures and for violation of the reporting requirements of the act. 


Mr. Earl L. Saunders for Commodity Exchange Authority. Mr. Charles 
D. Marshall, New Orleans, La., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity Ex- 
change Act (7 U.S.C. 1 et seq.), in which the respondent, a trader 
in commodity futures, is charged with exceeding the 2,000,000 
bushel speculative position limit in wheat futures in violation of 
section 4a of the act (7 U.S.C. 6a) and the order of the Commodity 
Exchange Commission (17 CFR 150.1), and with violating the 
reporting requirements of section 4i of the act (7 U.S.C. 6i) and 
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sections 15.01, 15.02, 15.03, 18.00, 18.01 and 18.03 of the regula- 
tions issued under the act (17 CFR 15.01, 15.02, 15.03, 18.00, 
18.01, 18.03). 


No hearing has been held with respect to this proceeding. On 
April 14, 1965, the respondent submitted a stipulation under 
section 0.4(b) of the rules of practice (17 CFR 0.4(b)), in which 
he admits the facts hereinafter set forth, waives hearing on the 
charges, and consents to the entry of the order contained herein. 


FINDINGS OF FACT 


1. Respondent, Thomas Jordan, is an individual whose business 
address is 800 Whitney Building, New Orleans, Louisiana. At all 
times material herein he was a member of the Board of Trade 
of the City of Chicago, hereinafter referred to as the Chicago 
Board of Trade. 


2. The Chicago Board of Trade is now and was at all times 
material herein a duly designated contract market under the 
Commodity Exchange Act. 


38. During the period February 20 through May 25, 1964, the 
respondent made trades in wheat futures on the Chicago Board 
of Trade in accounts carried in the names of Thomas Jordan, 
Thomas Jordan, Inc., and Ingersoll Jordan. All transactions in 
such accounts during such period belonged to or were controlled 


by the respondent. 


4. On each day during the periods February 20 through March 
10, 1964, and April 24 through May 25, 1964, the respondent held 
or controlled total speculative net short open contract positions 
in all wheat futures combined on the Chicago Board of Trade in 
the above named accounts, which positions were in excess of 
2,000,000 bushels. Such positions ranged from 2,005,000 bushels 
to 2,315,000 bushels. By reason thereof, the respondent traded 
in wheat for future delivery on a contract market in amounts 
which resulted in positions in excess of the maximum permissible 
quantity of 2,000,000 bushels in all wheat futures combined. 


5. On March 25 and 26, 1964, the respondent held or controlled 
a speculative net long open contract position in the May 1964 
wheat future and a speculative net short open contract position 
in the September 1964 wheat future on the Chicago Board of 
Trade in the above-named accounts, each of which positions 
amounted to 2,100,000 bushels. By reason thereof, the respondent 
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traded in wheat for future delivery on a contract market in 
amounts which resulted in positions in excess of the maximum 
permissible quantity of 2,000,000 bushels in a single future. 


6. On each day during the periods specified in paragraphs 4 
and 5 above, the respondent held or controlled net short or net 
long open contract positions in wheat futures on the Chicago 
Board of Trade in the above-named accounts, which positions 
exceeded 200,000 bushels in a single future. The respondent was, 
therefore, in reporting status during such periods and was re- 
quired to report to the Commodity Exchange Authority with re- 
spect to all transactions executed and all positions held or con- 
trolled by him, in all wheat futures on all contract markets dur- 
ing such periods and with respect to all transactions by reason 
of which the respondent’s positions were reduced below reporting 
levels, as provided in section 4i of the Commodity Exchange Act 
(7 U.S.C. 6i), and sections 15.01, 15.02, 15.03, 18.00, 18.01 and 
18.03 of the regulations thereunder (17 CFR 15.01, 15.02, 15.03, 
18.00, 18.01, 18.03). On February 20 and 24, 1964, March 5 and 
26, 1964, and May 15, 1964, the respondent executed wheat futures 
transactions in one or more of the above-named accounts, but the 
respondent filed no reports with respect to such transactions and 
his positions on such dates. 


7. The respondent filed reports with the Commodity Exchange 
Authority with respect to trading and positions in wheat futures 
on the Chicago Board of Trade in the accounts carried in his name 
and in the name of Thomas Jordan, Inc., on March 9, 10 and 25, 
1964, April 24 and 28, 1964, and May 5, 6, 22 and 25, 1964. How- 
ever, the respondent failed to include in such reports the trading 
and positions in the account carried in the name of Ingersoll 
Jordan, which belonged to or were controlled by the respondent. 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, it is 
concluded that the respondent violated sections 4a and 4i of the 
Commodity Exchange Act (7 U.S.C. 6a, 6i), the order of the 
Commodity Exchange Commission establishing limits on positions 
and trading in wheat for future delivery (17 CFR 150.1), and 
sections 15.01, 15.02, 15.03, 18.00, 18.01 and 18.03 of the regula- 
tions issued under the Commodity Exchange Act (17 CFR 15.01, 
15.02, 15.03, 18.00, 18.01, 18.03). 

The complainant states that the administrative officials of the 
Commodity Exchange Authority have carefully considered the 
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proposed stipulation and order and that they believe that the 
proposed sanction is adequate and that the prompt entry, without 
further proceedings, of the order to which the respondent has 
consented will constitute a satisfactory disposition of this case, 
serve the public interest, and effectuate the purposes of the Com- 
modity Exchange Act. The complainant, therefore, recommends 
that the stipulation and waiver submitted by the respondent be 
accepted and that the proposed order be issued. It is so concluded. 


ORDER 


Effective on the thirtieth day after the date of issuance of this 
order, all contract markets shall refuse all trading privileges to 
the respondent, Thomas Jordan, for a period of thirty (30) days, 
such refusal to apply to all trading done and positions held by 
him directly or indirectly. 


A copy of this decision and order shall be served on the respond- 
ent and on each contract market. 


(No. 9743) 


In re HANCHETT LIVESTOCK YARDS, INC. P&S Docket No. 3436. 
Decided April 1, 1965. 


Market agency—Checks—Shippers’ proceeds—Records—Cease and desist— 
Consent 


Respondent is ordered to cease and desist from issuing insufficient funds 
consignment proceeds checks to consignors and from misusing shippers’ 
proceeds, is ordered to establish a separate account for shippers’ pro- 
ceeds and to keep records that fully disclose all transactions in its 
business under the act. 


Mr. Samuel J. Harris for complainant. Katcher & Feldman, Detroit, Michi- 
gan, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed December 15, 1964, by the Director, Packers and Stock- 
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yards Division, United States Department of Agriculture, charg- 
ing that respondent violated certain provisions of the Act and the 
regulations thereunder (9 CFR 201.1 et seq.). 


On February 10, 1964, respondent filed an amended answer in 
which it admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations, waives oral 
hearing and the report of the Hearing Examiner, and consents 
to the issuance of a specified order with findings of fact and con- 
clusions based on the allegations of the complaint. 


Complainant has filed a recommendation in which it is stated 
that a recent investigation by the Packers and Stockyards Divi- 
sion of respondent’s operations as a dealer and market agency 
subject to the Act disclosed that: (1) all insufficient funds checks 
had been paid; (2) the shortage in shippers’ proceeds had been 
eliminated; (3) the custodial account was being properly main- 
tained; and (4) steps had been taken to insure that adequate 
records will be prepared and maintained. It is further stated that 
since it appears that respondent is now operating in compliance 
with the Act and that the suspension of respondent’s registration 
is not necessary to effectuate the purposes of the Act, complainant 
recommends that the cease and desist order consented to by re- 
spondent be issued. 


FINDINGS OF FACT 


1. Hanchett Livestock Yards, Inc., Standish, Michigan, and 
Hanchett Livestock Yards, Inc., Leslie, Michigan, hereinafter 
referred to as the stockyards, are now, and were at all times men- 
tioned herein, posted stockyards subject to the provisions of the 


Act. 


2. Respondent, Hanchett Livestock Yards, Inc., a corporation, 
whose business address is Standish, Michigan, is now, and was at 
all times material herein, engaged in the business of a market 
agency, buying and selling livestock in commerce on a commission 
basis, and of a dealer, buying and selling livestock in commerce 
for its own account. 
3. Respondent is now, and was at all times material herein, 


registered with the Secretary of Agriculture as a market agency 
and as a dealer under the Act. 


4. Respondent, during the period from January 1, 1964, 
through July 31, 1964, used funds received as proceeds from 
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the sale of livestock consigned to it for sale on a commission 
basis at the stockyards for purposes of its own and purposes 
other than the payment of lawful marketing charges and the 
remittance of net proceeds to shippers, thereby endangering the 
faithful and prompt accounting therefor and payment of the 
portions thereof due to the owners or consignors. On July 31, 
1964, respondent had a shortage in shippers’ proceeds in the 
approximate sum of $53,322.15. 


5. Respondent, at the stockyards, on or about the dates and in 
the transactions listed below, sold livestock consigned to it for 
sale on a commission basis and issued checks to the consignors 
in purported payment of the net proceeds from the sale of their 
livestock which checks were returned unpaid by the bank upon 
which they were drawn because of insufficient funds in respon- 
dent’s account. 


Date No. of Amount of Date Check 
1964 Head Sold Consignor Check Paid by Bank 
July 10 3 Ann Bush $ 34.52 Sept. 30 
22 5 Lowell Martin 27.42 22 
22 3 Dewey Craft 23.31 16 
24 2 John Sherman 243.41 9 
24 1 Paul Wangler 13.75 22 
31 3 Jess Dickenson 303.61 16 


6. Respondent, during the period from on or about August 11, 
1960, through July 31, 1964, in connection with its market agency 
and dealer operations under the Act, failed to keep accounts, 
records and memoranda which fully and correctly disclosed all 
transactions involved in its business. Respondent, during such 
period, failed to keep: (a) a general ledger of accounts showing 
assets, liabilities, income, expenses, and net worth or capital; and 
(b) a cash receipts and disbursements journal. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 4 
through 6, it is concluded that respondent has violated sections 
307, 312(a), and 401 of the Act (7 U.S.C. 208, 213(a), 221), 
and sections 201.40, 201.41, 201.42 and 201.43 of the regulations 
thereunder (9 CFR 201.40, 201.41, 201.42, 201.43). 


Compiainant has recommended that the order consented to by 
respondent be issued. The order will be issued. 
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ORDER 





Respondent shall cease and desist from: 


(1) issuing checks to consignors in purported payment of the 
net proceeds from the sale of consigned livestock without main- 
taining sufficient funds on deposit in the bank on which they are 
drawn to pay such checks. 


(2) making such use of funds received as proceeds from the 
sale of livestock handled on a commission basis as would in any 
manner endanger or impair the prompt and faithful accounting 
therefor, and payment of such portions thereof as may be due 
the consignor, shipper, or other person entitled thereto. 


Respondent shall deposit the gross proceeds received from the 
sale of livestock handled on a commission or agency basis in a 
separate bank account designated as “Custodial Account for 
Shippers’ Proceeds” or by a similar designation and shall main- 
tain such account in conformity with the provisions of section 
201.42 of the regulations promulgated under the Act (9 CFR 
201.42). 


Respondent shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in its busi- 
ness as a market agency and dealer subject to the Act, including 
among other things: a general ledger of accounts showing assets, 
liabilities, income, expenses, and net worth or capital; and a cash 
receipts and disbursements journal, 


This order shall become effective on the sixth day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


(No. 9744) 


In re H. W. LONG, d/b/a RAGSDALE-LONG COMMISSION 
CO. P&S Docket No. 3473. Decided April 1,1965. 


Shippers’proceeds—Failure to pay when due—Checks—Records—Insolvency 
—Suspension of registration held in abeyance—Consent 


Respondent is ordered to cease and desist from misusing shippers’ proceeds, 

failing to pay when due for purchased livestock, failing to remit pro- 
ceeds when due and issuing insufficient funds checks in payment of 
purchased livestock, and is ordered to established an account for 
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shippers’ proceeds and to keep records that fully disclose all transactions 
in his business under the act. Respondent is suspended as a regis- 
trant for 30 days and thereafter until no longer insolvent but such 
suspension is held in abeyance so long as he does not engage in busi- 
ness under the Act as a dealer or market agency. 


Mr. Garrett N. Wyss for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a complaint 
filed on February 23, 1965, by the Acting Director, Packers and 
Stockyards Division, Consumer and Marketing Service, United 
States Department of Agriculture, charging respondent with 
violations of the Act and the regulations promulgated thereunder 
by the Secretary of Agriculture (9 CFR 201.1 et seq.), hereinafter 
referred to as the regulations. 


Respondent filed an answer on March 15, 1965, in which he 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 
issuance of a specified order, with findings and conclusions for 
the purpose of this proceeding only, based on all allegations con- 
tained in the complaint. Complainant has recommended that the 
order consented to by respondent be issued. 


FINDINGS OF FACT 


1. Respondent, H. W. Long, d/b/a Ragsdale-Long Commission 
Co., is an individual residing at Quitman, Georgia. Respondent 
was until on or about September 16, 1964, engaged in the business 
of buying and selling in commerce livestock on a commission 
basis and buying and selling in commerce livestock on his own 
account, and is now and was at all times material herein registered 
with the Secretary of Agriculture as a market agency and a 
dealer. { 


2. J. W. Condor Company Stock Yards, Columbia, South Caro- 
lina, the Duvall & Wheeler Livestock Barn stockyard, Greens- 
boro, Georgia, Herndon Stock Yard, Inc., Ehrhardt, South Caro- 
lina, the Irwin County Livestock Co., Inc. stockyard, Ocilla, 
Georgia, the McClure-Burnett Commission Co. stockyard, Rome, 
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Georgia, the North Georgia Farmers Livestock Market, Ine. 
stockyard, Cumming, Georgia, Pierce County Stock Yards, Black- 
shear, Georgia, Pulaski Stock Yard, Hawkinsville, Georgia, Sa- 
luda County Stock Yard, Inc., Saluda, South Carolina, Smith 
Stock Yard of Columbia, Columbia, South Carolina, the Sutton 
Livestock Company stockyard, Sylvester, Georgia, the Vidalia 
Livestock Market stockyard, Vidalia, Georgia, Wilkes County 
Stockyard, Washington, Georgia, and Walterboro Stockyards 
Company, Inc., Walterboro, South Carolina, hereinafter called the 
stockyards, were at all times material herein, posted stockyards 
subject to the provisions of the Act. 


3. Respondent’s current liabilities exceed his current assets. 
As of November 4, 1964, respondent’s current liabilities exceeded 
his current assets by approximately $157,000. 


4, Respondent used funds received as proceeds from the sale 
of livestock consigned to him for sale on a commission basis at 
Ragsdale-Long Commission Co., Quitman, Georgia, a posted 
stockyard subject to the provisions of the Act, for purposes of his 
own and purposes other than the payment of lawful marketing 
charges and the remittance of net proceeds to shippers, thereby 
endangering the faithful and prompt accounting therefor and 
payment of the portions thereof due the owners or consignors of 
livestock in that, as of September 15, 1964, respondent had out- 
standing checks issued to consignors of livestock in the amount 
of $2,913.70, and had with which to offset such outstanding 
checks, current proceeds receivable of $1,983.87, less a bank over- 
draft of $2,173.97, resulting in a deficit of $3,103.80 in funds 
available to pay shippers’ proceeds, 


5. Respondent, on 28 occasions during the period from August 
24, 1964 through September 14, 1964, as set forth in paragraph V 
of the complaint, purchased livestock at the stockyards and other- 
wise in commerce and failed to pay, when due, the purchase price 
of such livestock. 


6. Respondent, at Ragsdale-Long Commission Co., a posted 
stockyard subject to the provisions of the Act, on or about the 
dates set forth below, sold livestock consigned to respondent for 
sale on a commission basis and failed to remit to the consignors, 
when due, the net proceeds received from the sale of their live- 
stock. 


; 
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Date No. of 
1964 Consignor Head Amount 
July 22 Ben Walden 8 $311.62 
Aug. 6 = = 7 266.30 
20 ” 2 1 48.41 
20 7 "i 12 430.74 
27 W. N. Owens 2 36.48 
Sept. 3 Fred Thomas 3 129.33 
3 Ben Walden 1 39.58 
3 James W. Dodd 3 207.87 
3 Lucy Wisenbaker 4 419.97 
10 Ben Walden 18 592.36 
10 Fletcher Duncan 1 30.24 
10 Henry Crane 3 340.69 
10 J. C. Shore 1 41.50 


7. Respondent, on or about the dates set forth below, issued 
checks in purported payment of the purchase price of livestock 
purchased in commerce, which checks were returned by the bank 
upon which they were drawn because of insufficient funds in 
respondent’s account. 


Date 
1964 Payee Amount 
Sept. 2 Paul B. McClain $15,041.02 
4 ” 7 9,869.18 
3 Walterboro Stockyard 2,256.86 
8 Herndons Stockyard 2,933.02 
9 Paul B. McClain 7,031.73 
10 ” 8,130.33 
12 Walterboro Stockyard 1,577.77 


8. Respondent, during the period from September 1, 1964, to 
September 16, 1964, in connection with his business as a dealer 
and a market agency under the Act, failed to keep accounts, rec- 
ords and memoranda which fully and correctly disclosed all trans- 
actions involved in his business, in that respondent failed to keep 
a general ledger containing accounts showing assets, liabilities, 
income, expenses and net worth. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent is insolvent within the meaning of the Act (7 U.S.C. 
204). 


By reason of the facts set forth in Finding of Fact 4 herein, 
respondent has wilfully violated sections 307 and 312(a) of the 
Act (7 U.S.C. 208, 213(a)), and sections 201.40 and 201.41 of 
the regulations (9 CFR 201.40, 201.41). 
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By reason of the facts set forth in Finding of Fact 5 herein, 
respondent has wilfully violated section 312(a) of the Act, supra, 
and section 201.43(b) of the regulations (9 CFR 201.43(b)). 


By reason of the facts set forth in Finding of Fact 6 herein, 
respondent has wilfully violated sections 307 and 312(a) of the 
Act, supra, and section 201.43(a) of the regulations (9 CFR 
201.43 (a) ). 


By reason of the facts set forth in Finding of Fact 7 herein, 
respondent has wilfully violated section 312(a) of the Act, supra. 


By reason of the facts set forth in Finding of Fact 8 herein, 
respondent has wilfully violated section 401 of the Act (7 U.S.C. 
221). Inasmuch as complainant has recommended that the order 
consented to by respondent be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from: (1) using funds re- 
ceived as proceeds from the sale of livestock handled on a com- 
mission basis for purposes of his own and purposes other than 
the payment of lawful marketing charges and the remittance of 
net proceeds to shippers; (2) failing to pay, when due, the pur- 
chase price of livestock purchased in commerce; (3) failing to 
remit to consignors, when due, the net proceeds received from 
the sale of livestock sold on a commission basis; (4) issuing 
checks in payment for livestock purchased in commerce without 
having and maintaining sufficient funds on deposit in the bank 
upon which they are drawn to pay such checks. 


Respondent shall deposit the gross proceeds received from the 
sale of livestock on a commission basis in a separate bank account 
designated as “custodial account for shippers’ proceeds,” or by 
some similar designation, and shall maintain such account in 
conformity with the provisions of section 201.42 of the regula- 
tions (9 CFR 201.42). 


Respondent shall keep such accounts, records and memoranda 
as will fully and correctly disclose all transactions involved in 
his business as a dealer and a market agency under the Act, in- 
cluding a general ledger containing accounts showing assets, 
liabilities, income, expenses, and net worth. 


Respondent is suspended as a registrant under the Act for a 
period of 30 days and thereafter until such time as he demon- 
strates that he is no longer insolvent. After the expiration of the 
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30-day period and when respondent demonstrates that he is no 
longer insolvent, a supplemental order will be issued in this pro- 
ceeding terminating this suspension. However, the suspension 
of respondent shall be held in abeyance and not become effective 
so long as respondent does not engage in the business of buying 
or selling in commerce livestock as a market agency or a dealer 
under the Act. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 9745) 


ln re BospBy L. BROTHERTON. P&S Docket No. 3456. Decided 
April 5, 1965. 


Registration and bond—Failure to pay when due—Checks— 
Cease and desist—Consent 


Respondent is ordered to cease and desist from engaging in business under 
the act without the required registration and bond, failing to pay when 
due for livestock purchased and issuing insufficient funds checks in pay- 
ment of such livestock. 


Mr. Samuel J. Harris for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed January 22, 1965, by the Director, Packers and Stock- 
yards Division, United States Department of Agriculture, charg- 
ing that respondent violated certain provisions of the Act and 
the regulations thereunder (9 CFR 201.1 et seq.). 


On February 17, 1965, respondent filed an answer in which he 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 
issuance of a specified order with findings of fact and conclusions 
based on the allegations of the complaint. Complainant has recom- 
mended that the order consented to by respondent be issued. 
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FINDINGS OF FACT 


1. Coastal Cattle Association, Inc. stockyard, Beaumont, Texas 
and Anderson County Livestock Commission Company stockyard, 
Palestine, Texas, hereinafter referred to as the stockyards, are 
now, and were at all times material herein, posted stockyards 
subject to the Act. 


2. Respondent is an individual whose address is 107 Shamrock 
Drive, Palestine, Texas. 


3. Respondent, on or about the dates and in the transactions 
set forth below, purchased livestock in commerce and failed to 
pay when due the full purchase price of such livestock. 


Date No. of Purchased Balance 
1964 Head From Due 
July 7 4 Coastal Cattle Association, Inc. $ 144.33 
July 14 24 m - ne sg 1,914.41 
August 4 7 m ss ? sb 335.19 


4. Respondent, on or about August 4, 1964, in connection with 
the livestock purchases set forth in Finding of Fact 3 above, 
issued the bank drafts listed below in purported payment for such 
livestock which drafts were returned unpaid by the banks upon 
which they were drawn because of insufficient funds in respond- 
ent’s accounts. 


si “d Name of 
1964 Bank Drawn Upon Payee Amount 
August 4 Royal National Bank Coastal Cattle $ 385.72 
Palestine, Texas Association, Inc. 
4 ” ” ” ” ” 335.19 
4 First National Bank 1,691.27 


Palestine, Texas ” - 


5. Respondent, on the dates and in the transactions set forth 
in Finding of Fact 3 herein, and on the dates and in the trans- 
actions set forth below, operated as a livestock dealer as that term 
is defined in the Act, by engaging in the business of buying and 
selling livestock at the stockyards for his own account, without 
being registered with the Secretary of Agriculture and without 
filing and maintaining a reasonable bond or its equivalent to 
cover such dealer operations, as required by the Act and the regu- 


lations. 
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Purchases by respondent at the Anderson 
County Livestock Commission Co. stock- 


s yard, Palestine, Texas. 
, Date No. of 
e@ 1964 Head Amount 
3 April 1 13 $1,040.21 
May 13 3 166.53 
20 17 1,370.93 
k 27 6 354.03 
June 10 12 971.64 
September 30 15 757.62 
30 if 809.02 
$ 
0 Sales by respondent at the Anderson 
County Livestock Commission Co. 
stockyard, Palestine, Texas. 
, Date No. of 
5 1964 Head Amount 
: April 1 3 $ 270.04 
5 26 6 318.69 
29 17 1,291.75 
h June 3 13 275.89 
10 16 922.66 
"1 17 11 763.54 
h 
: CONCLUSIONS 
By reason of the facts set forth in Findings of Fact 3, 4 and 5, 
it is concluded that respondent has wilfully violated sections 303 
and 312(a) of the Act (7 U.S.C. 203 and 213(a)) and sections 
201.10, 201.29, 201.30 and 201.43(b) of the regulations (9 CFR 
9 201.10, 210.29, 201.30 and 201.43(b)). 
9 Complainant has recommended that the order consented to by 
7 respondent be issued. The order will be issued. 
h ORDER 
‘ Respondent shall cease and desist from: 
d 1. Engaging in business in any capacity for which registration 
t and bonding are required under the Act and the regulations with- 
t out registering, and without filing and maintaining a reasonable 
o bond or its equivalent, as required by the Act and the regulations. 


‘ 2. Failing to pay when due the full purchase price of livestock 
purchased in commerce. 
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3. Issuing bank drafts or checks in purported payment for live- 
stock purchased in commerce without maintaining sufficient funds 
on deposit in the bank on which they are drawn to pay such drafts 
or checks. 


This order shall become effective on the sixth day after service 
thereof upon the respondent and copies shall be served upon the 
parties. 


(No. 9746) 


In re RUSHVILLE COMMUNITY SALE BARN, INC. P&S Docket No. 
3464. Decided April 5, 1965. 


Market agency—Operating while insolvent—Records—Rates— 
Suspension of registration—Consent 


Respondent is ordered to cease and desist from operating while insolvent, 
failing to follow rate schedule and issuing incomplete accounts of sale, 
is ordered to keep records that fully disclose all transactions in its 
business under the act and to establish a separate account for shippers’ 
proceeds, and is suspended as a registrant for a period of 7 days. 


Mr. Ronald D. Cipolla for complainant. Respondent pro se. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the act, instituted by a com- 
plaint filed on January 29, 1965, by the Director, Packers and 
Stockyards Division, United States Department of Agriculture, 
charging that respondent’s financial condition does not meet the 
requirements of the act and that respondent has violated the act 
and the regulations issued thereunder (9 CFR 201.1 et seq.), 
hereinafter referred to as the regulations, in various respects. 


On March 4, 1965, respondent filed an answer in which it admits 
the jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations set forth in the complaint, waives 
oral hearing and the report of the Hearing Examiner, and con- 
sents to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations set forth in the 
complaint. 


SP ?_ 





oT (OR ete meet FOU 


were it wae "6 ws 





RUSHVILLE COMMUNITY SALE BARN 445 
Cite as 24 A.D. 444 


Complainant has filed a recommendation stating that it is satis- 
fied from an investigation of respondent’s present financial condi- 
tion that respondent is solvent and recommending that the order 
consented to by respondent be issued, except that the suspension 
of respondent as a registrant under the act be limited to a period 
of 7 days. 


FINDINGS OF FACT 


1. Respondent, a corporation whose address is P. O. Box 104, 
Rushville, Indiana, is now, and was at all times material herein, 
a market agency within the meaning of the act, registered with 
the Secretary of Agriculture to buy and sell livestock in commerce 
on a commission basis. 


2. The Rushville Community Sale Barn, Inc., stockyard, Rush- 
ville, Indiana, hereinafter referred to as the stockyard, is now, 
and was at all times material herein, a posted stockyard subject 
to the provisions of the act. 


3. At all times during the period from on or about April 30, 
1964, to on or about February 27, 1965, respondent’s current 
liabilities have exceeded its current assets. As of October 31, 1964, 
respondent’s current liabilities exceeded its current assets by ap- 
proximately $16,495.61. 


4. Respondent, during the period from on or about April 30, 
1964, through on or about October 31, 1964, operated as a market 
agency under the act, in commerce, while its current liabilities 
exceeded its current assets. 


5. Respondent, at the stockyard, on or about the dates and in 
the transactions set forth below and in similar transactions at 
divers other times during the period from on or about January 
11, 1964, through on or about July 25, 1964, sold livestock con- 
signed to it for sale on a commission basis and deducted from the 
proceeds due each consignor an “insurance” charge of 10¢ per 
head on such livestock. Such charge was not included in respond- 
ent’s tariff on file with the Secretary of Agriculture, containing 
the rates and charges for the stockyard services rendered by the 
respondent at the stockyard and in effect at the time of each such 
transaction, and respondent did not hold written orders author- 
izing such deductions for “insurance” executed by the respective 
consignors at the time of or immediately following the consign- 
ments of the livestock to respondent for sale on a commission 
basis. 
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Date 

1964 Consignor No. of Head 
January 11 Hubert Alexander 1 
March 7 Floyd Cameron 8 
June 6 Russell Wiley 3 
June 6 Ralph Ellwell 3 
June 20 Lowell Angle 1 
June 20 Robert Higgins 2 
June 27 Robert Higgins 6 
July 25 Fred Thoman 8 


6. Respondent, during the period from on or about July 1, 1963, 
through on or about October 31, 1964, sold livestock on a com- 
mission basis at the stockyard, and, in connection therewith, 
failed to deposit the gross proceeds received from the sale of such 
livestock in a separate bank account designated as “Custodial 
Account for Shippers’ Proceeds”, or by a similar identifying 
designation. 


7. Respondent, during the period from on or about January 11, 
1964, through on or about October 31, 1964, in accounting to con- 
signors of livestock for the sale of their livestock on a commission 
basis, at the stockyard, regularly and consistently issued accounts 
of sale to said consignors which failed to give them a full account- 
ing of the sales’ transactions, in that said accounts of sale failed 
to show the names of the purchasers of the livestock. Copies of 
such accounts of sale were made a part of the accounts and 
records of respondent. 


8. Respondent, during the period from on or about January 2, 
1964, through on or about October 31, 1964, in accounting to per- 
sons for whose account purchases of livestock on a commission 
basis were made, in commerce, regularly and consistently issued 
accounts of purchase to said persons which failed to give them 
a full accounting of the purchase transactions, in that said ac- 
counts of purchase failed to show the names of the persons from 
whom the livestock were purchased. Copies of such accounts of 
purchase were made a part of the accounts and records of re- 
spondent. 


9. Respondent, during the period from on or about January 1, 
1964, through on or about October 31, 1964, in connection with 
its market agency operations under the act, failed to keep ac- 
counts, records, and memoranda which fully and correctly dis- 
closed all transactions involved in its business, in that respondent 
failed to keep: (a) a general ledger of accounts showing assets, 
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liabilities, income, expenses, and net worth, (b) an accurate rec- 
ord of the number, weight, and price of livestock bought, sold, 
or otherwise disposed of each business day, and the charges made 
for services, (c) a separate account which fully and correctly 
discloses all information concerning the handling and disposition 
of livestock purchased on a commission basis; (d) accounts of 
sale which show the names of the purchasers, and (e) accounts 
of purchase on a commission basis which show the names of the 
persons from whom purchased. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 4 herein, 
respondent has wilfully violated sections 307 and 312(a) of the 
act (7 U.S.C. 208, 213(a)). 


By reason of the facts set forth in Finding of Fact 5 herein, 
respondent has wilfully violated section 306(f) of the act (7 
U.S.C. 207(f)), sections 307 and 312(a) of the act, supra, and 
section 201.39(a) of the regulation (9 CFR 201.39(a)). 


By reason of the facts set forth in Finding of Fact 6 herein, 
respondent has wilfully violated sections 307 and 312(a) of the 
act, supra, and section 201.42 of the regulations (9 CFR 201.42). 


By reason of the facts set forth in Finding of Fact 7 herein, 
respondent has wilfully violated sections 307 and 312(a) of the 
act, supra, and section 201.43(a) of the regulations (9 CFR 
201.43 (a)). 


By reason of the facts set forth in Finding of Fact 8 herein, 
respondent has wilfully violated sections 307 and 312(a) of the 
act, supra, and section 201.44 of the regulations (9 CFR 201.44). 


By reason of the facts set forth in Finding of Fact 9 herein, 
respondent has wilfully violated section 401 of the act (7 U.S.C. 
221) and section 201.46 of the regulations (9 CFR 201.46). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from: (1) engaging in busi- 
ness as a registrant under the act while its current liabilities 
exceed its current assets; (2) deducting from the proceeds due 
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consignors from the sale of livestock on a commission basis any 
amount other than deductions for the rates and charges set forth 
in the schedule of rates and charges on file with the Secretary of 
Agriculture and in effect at the time of each such deduction and 
deductions permitted under the provisions of the act and the regu- 
lations; (3) issuing accounts of sale to consignors of livestock 
which fail to show the names of the purchasers of such livestock; 
(4) issuing accounts of purchase to the persons for whose account 
purchases of livestock are made which fail to show the names of 
the persons from whom the livestock were purchased. 


Respondent shall keep such accounts, records, and memoranda 
as will fully and correctly disclose all transactions involved in its 
business under the act, including among others: (a) a general 
ledger of accounts showing assets, liabilities, income, expenses, 
and net worth, (b) an accurate record of the number, weight, and 
price of livestock bought, sold, or otherwise disposed of each busi- 
ness day, and the charges made for services, (c) a separate ac- 
count which fully and correctly discloses all information concern- 
ing the handling and disposition of livestock purchased on a com- 
mission basis, (d) accounts of sale which show the names of the 
purchasers, and (e) accounts of purchase on a commission basis 
which show the names of the persons from whom purchased. 

Respondent shall deposit the gross proceeds received from the 
sale of livestock on a commission basis in a separate bank account 
designated as “custodial account for shipper’s proceeds,” or by 
some similar designation, and shall maintain such account in con- 
formity with the provisions of section 201.42 of the regulations 
(9 CFR 201.42). 

Respondent is suspended as a registrant under the act for a 
period of 7 days. 

Copies hereof shall be served upon the parties and this order 
shall become effective on the sixth day after service hereof upon 
the respondent. 


(No. 9747) 


In re MARKET AGENCIES AT ForT WorTH STOCK YARDS. P&S 
Docket No. 445. Decided April 15, 1965. 


Continuation of rates and charges 


Respondents’ current schedule of rates and charges is continued in effect up 
to and including May 31, 1967. 
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Mr. J. Robert Franks for Packers and Stockyards Division, Consumer and 
Marketing Service. Mr. S. S. Shultz, Fort Worth, Texas, for re- 
spondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondents are 
now operating under an order issued on May 9, 1963 (22 A.D. 
485), continuing in effect to and including May 31, 1965, an order 
issued on June 30, 1959 (18 A.D. 676), authorizing assessment 
of the current temporary schedule of rates and charges. 


On March 30, 1965, a petition was filed on behalf of the re- 
spondents requesting that the current temporary schedule of rates 
and charges be extended indefinitely. 


Prior to the issuance of the order of June 30, 1959, authorizing 
increases in the rates and charges, notice of the petition therefor 
was published in the Federal Register, and, although interested 
persons were afforded an opportunity to indicate a desire to be 
heard in the matter, no interested person notified the Hearing 
Clerk of a desire to be heard. Inasmuch as the present petition 
does not involve an increase of rates and charges lawfully pre- 
scribed by the Secretary or any rates and charges for services 
not heretofore covered by order, it is found that further notice 
and public procedure on this order are unnecessary. 


The Packers and Stockyards Division, Consumer and Market- 
ing Service, by its attorney, filed an answer recommending that 
the petition be granted, except that the current schedule of rates 
and charges be continued in effect to and including May 31, 1967, 
unless modified or extended by further order bérore that date, in 
lieu of extending such schedule indefinitely as requested in the 
petition. 


Since the parties are agreed that the cu*rent schedule should 
be extended, the order of June 30, 1959, is continued in effect 
during the life of this order. 


This order shall become effective on June 1, 1965, and remain 
in effect to and including May 31, 1967, unless modified or extend- 
ed by further order before the latter date. 


Copies hereof shall be served upon the parties. 
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(No. 9748) 





In re JAMES E. PRATT, EDITH N. PRATT, AND HAROLD C. PRATT, 
d/b/a WILLOWs LIVESTOCK MARKET. P&S Docket No. 3455. 
Decided April 15, 1965. 


Failure to pay when due—Checks—Suspension of registration—Consent 


Respondents are ordered to cease and desist from failing to pay when due 
for livestock purchased, from issuing insufficient funds checks in pay- 
ment of such livestock and from causing their drafts to be dishonored, 
and respondents are suspended as registrants under the act for a 
period of 30 days. 


Mr. J. Robert Franks for complainant. Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the act, instituted by a com- 
plaint filed on January 22, 1965, by the Director, Packers and 
Stockyards Division, United States Department of Agriculture. 
The complaint charges that respondents have wilfully violated 
certain provisions of the act and the regulations issued thereunder 
by the Secretary of Agriculture (9 CFR 201.1 et seq.). 


On March 24, 1965, respondents filed an answer in which they 
admit the jurisdictional allegations of the complaint and submit 
to the jurisdiction of the Secretary in this matter, neither admit 
nor deny the remaining allegations set forth in the complaint, 
waive oral hearing and the report of the hearing examiner, and 
consent to the issuance of a specified order containing findings 
of fact and conclusions based upon the allegations set forth in 
the complaint. Complainant has recommended that the order to 
which respondents have consented be issued. 


FINDINGS OF FACT 
1. (a) James E. Pratt, Edith N. Pratt, and Harold C. Pratt, 
hereinafter referred to as respondents, were at all times mention- 
ed herein partners, doing business as Willows Livestock Market, 
whose business address is Willows, California. 


(b) Respondents, at all times mentioned herein, were engaged 
in the business of a market agency buying and selling livestock 
in commerce on a commission basis and of a dealer buying and 
selling livestock in commerce for their own account. 
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(c) Respondents are now, and were at all times mentioned 
herein, registered with the Secretary of Agriculture as a market 
agency buying and selling livestock in commerce on a commission 
basis and as a dealer buying and selling livestock in commerce 
for their own account. 


2. Respondents, on or about the dates and in the transactions 
set forth below, purchased livestock in commerce for their own 
account and failed to pay, when due, the full purchase price of 
such livestock. 


Date Purchased No. of Purchase 
1964 From Head Price 
Sept. 15 Gridley Auction & Sales Yard 8 $ 692.60 
Gridley, California 

19 Modoc Auction Yards 25 2,773.90 
Alturas, California 

Oct. 5 Williams Auction Yard 36 3,433.73 


Williams, California 


3. (a) Respondents, in connection with the purchase of live- 
stock in commerce from Modoc Auction Yards on September 19, 
1964, described in Finding of Fact 2 above, issued a check dated 
October 7, 1964, in the amount of $2,773.90, payable to Modoc 
Auction Yards, in purported payment of the purchase price of 
such livestock, which check was returned unpaid by the bank upon 
which it was drawn because of insufficient funds in respondents’ 
account. 


(b) Respondents, in connection with the purchase of live- 
stock in commerce from the Gridley Auction & Sales Yard on 
September 15, 1964, and from the Williams Auction Yard on 
October 5, 1964, described in Finding of Fact 2 above, issued 
drafts against respondents in purported payment of the purchase 
price of such livestock, which drafts were not honored when pre- 
sented for payment. 


CONCLUSIONS 


By reason of the facts stated in Findings of Fact 2 and 3 
hereof, it is concluded that respondents have wilfully violated 
section 312(a) of the Act (7 U.S.C. 213(a)), and section 201.43 
(b) of the regulations (9 CFR 201.43(b)). Inasmuch as respond- 
ents have consented to the issuance of the order set forth below 
and complainant has recommended that such order be issued, 
the order will be issued. 
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ORDER 


Respondents shall cease and desist from (1) failing to pay, 
when due, the full purchase price of livestock purchased in com- 
merce; (2) issuing checks in payment for livestock purchased in 
commerce without having and maintaining sufficient funds on 
deposit in the bank upon which they are drawn to pay such checks; 
and (3) causing drafts which respondents have issued against 
themselves in purported payment of the purchase price of live- 
stock purchased in commerce to be dishonored when presented 
for payment. 


Respondents are suspended as registrants under the Act for a 
period of 30 days. 


This order shall become effective on the sixth day after service 
thereof upon respondents, and copies hereof shall be served upon 
the parties. 


(No. 9749) 


HARVEY LIVESTOCK AUCTION et al. v. ABE MILLER AND Woop 
BROTHERS. P&S Dockets No. 3359, 3360, 3361, 3362, 3363, 
3368. Decided April 19, 1965. 


Settlement by principal as discharge of agent—Liability of alleged agent 
of undisclosed principal 


Settlement and release of alleged undisclosed principal not a discharge of 
agent where nature of relationship unclear. Alleged agent of undis- 
closed principal liable for unpaid portion of purchase prices and ad- 
vances to him. Attorney fee to effectuate settlement not chargeable to 
agent. 


Complainant Harvey Livestock Auction pro se. 
Mr. Paul O. Kretschmar, Eureka, S. D., for complainant Mobridge 
Livestock Auction Sales, Incorporated. 
Complainants Alvin Hornbacher and John S. Axtman pro se. 
Complainant Linton Livestock Sales, Inc., pro se. 
Complainant Albert W. Lorenz pro se. 
Complainant Campbell County Livestock Auction pro se. 
Conmy and Conmy, Bismarck, N.D., for respondent Abe Miller. 
Sifford, Wadden & Davis, Sioux City, Iowa, and Cox, Pearce, Engebret- 
son, Murray and Anderson, Bismarck, N.D., for respondent Wood 
Brothers. 


Miss Eva S. Reifenberg, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


The above-captioned cases are reparation proceedings under 
the Packers and Stockyards Act, 1921, as amended (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act. In the complaints it 
is alleged that in purported payment for livestock sold by com- 
plainants, they received drafts drawn by respondent Abe Miller 
on Wood Brothers; that Wood Brothers did not pay the drafts; 
and that complainants have not been paid for the livestock. 


Pursuant to section 202.40 of the rules of practice (9 CFR 
202.40), an investigative report prepared by the Packers and 
Stockyards Division of the Department was filed with the Hearing 
Clerk in connection with each proceeding. With respect to each 
case, a copy of the investigative report was served upon the com- 
plainant or complainants, and copies of the complaint and the 
investigative report were served upon the respondents. 


In each proceeding, an answer was filed by respondent Abe 
Miller in which he alleges that the cattle were purchased by him 
as agent for Wood Brothers and that he is not personally liable 
in connection with any of such purchases. Each of the answers 
filed by respondent Miller contained a request for oral hearing. 


In each proceeding, an answer and a request for oral hearing 
were filed by Wood Brothers. Each answer alleges that Abe Miller 
was not acting as agent for Wood Brothers in connection with 
the cattle purchases made from the complainants. Respondent 
Wood Brothers also filed cross-complaints in P. & S. Docket Nos. 
3359, 3360, 3361, 3362 and 3368. It is alleged in such cross-com- 
plaints that “Wood Brothers is entitled to recover from Abe 
Miller any sum which Wood Brothers may be held required to 
pay” the complainants. 


Respondent Abe Miller filed an answer to each of the cross- 
complaints denying liability to Wood Brothers and alleging “that 
at all times involved herein, Abe Miller was acting as the duly 
authorized agent of said Wood Brothers livestock commission 
merchants, and at all times herein acted within the scope of his 
employment.” 

The complainants, severally, filed motions to dismiss their re- 
spective complaints with prejudice as against Wood Brothers. 
Complainants, however, expressly reserved “all rights” against 
respondent Abe Miller. 


In Bismarck, North Dakota, on October 26 and 27, 1964, a 
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consolidated oral hearing was held with respect to these proceed- 
ings and the related cases of Schlichenmayer Livestock Auction 
v. Abe Miller and Wood Brothers, P. & S. Docket No. 3348, and 
Minot Livestock Auction v. Wood Bros. and Abe Miller, P. & S. 
Docket No. 3349. No appearance was entered by the complainants 
in P. & 8. Docket Nos. 3359 and 3368. Each of the other parties 
involved entered an appearance. Ten witnesses testified at the 
hearing. Respondent Abe Miller filed proposed findings of fact, 
conclusions and order in connection with P. & S. Docket No. 3361. 
In P. & S. Docket Nos. 3359, 3360, 3361, 3362, 3363 and 3368, 
Wood Brothers filed documents designated as “statements.” 


FINDINGS OF FACT 


1. Complainant Ervin Tebelius, an individual doing business as 
Harvey Livestock Auction, Harvey, North Dakota, was at all 
times material herein registered under the Act with the Secretary 
of Agriculture as a market agency and dealer. 


2. Complainant Mobridge Livestock Auction Sales, Incorpor- 
ated, Mobridge, South Dakota, a corporation, was at all times 
material herein registered under the Act with the Secretary of 
Agriculture as a market agency. 


38. Complainants Alvin Hornbacher and John S. Axtman, 
partners doing business as Rugby Livestock Sales, Rugby, North 
Dakota, were at all times material herein registered under the 
Act with the Secretary of Agriculture as a market agency and 
dealer. 


4. Complainant Linton Livestock Sales, Inc., Linton, North 
Dakota, a corporation, was at all times material herein registered 
under the Act with the Secretary of Agriculture as a market 
agency. 

5. Complainant Albert W. Lorenz, Hazen, North Dakota, an 
individual, was at all times material herein registered under the 
Act with the Secretary of Agriculture as partner in the Lorenz 
Livestock Sales, a market agency. 


6. Complainant Campbell County Livestock Auction, Inc., Her- 
reid, South Dakota, a corporation, was at all times material herein 
registered under the Act with the Secretary of Agriculture as a 
market agency and dealer. 

7. Respondent Abe Miller, Box 1143, Bismarck, North Dakota, 
an individual, was at all times material herein registered under 
the Act with the Secretary of Agriculture as a dealer. 
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8. Respondents William O. Verschoor and William E. Ver- 
schoor, Jr., partners doing business as Wood Brothers, 220 Live- 
stock Exchange Building, Sioux City, Iowa, were at all times 
material herein registered under the Act with the Secretary of 
Agriculture as a market agency. 


9. Beginning in or about October of 1963, respondent Abe 
Miller drew drafts on Wood Brothers in payment for most of the 
livestock purchases made by him at livestock auction markets in 
North and South Dakota. Generally, the seller of the livestock 
advanced to respondent Miller a sum equivalent to 20 cents per 
hundredweight, and the amount of the draft was based on the 
purchase price plus such advancement. 


10. In purported payment for the cattle purchases mentioned 
in findings of fact 11, 12 and 13, respondent Miller drew drafts 
on Wood Brothers. The cattle purchased were shipped by him 
to the Sioux City Stock Yards consigned to Wood Brothers. None 
of the drafts was paid. With respect to the purchases mentioned 
in findings of fact 11 and 12, a sum equivalent to 20 cents per 
hundredweight was advanced by the seller to respondent Miller 
and the amount of the draft was based on the purchase price plus 
the advancement. With respect to the purchase mentioned in 
finding of fact number 13, the amount of the draft was based on 
the purchase price. 


11. In March and April of 1964, at posted stockyards subject 
to the provisions of the Act, respondent Miller purchased livestock 
at auction in his own name, as follows: 


No. of Total 


No. of Posted Stockyard Drafts Amount 
Head Seller Where Purchased Drawn of Drafis 
181 Harvey Livestock Harvey Livestock 4 $19,826.65 
Auction Auction, Harvey, 
North Dakota 
23 Mobridge Livestock Mobridge Livestock 1 3,020.20 
Auction Sales, Auction Sales, Inc., 
Incorporated Mobridge, South 
Dakota 
37 Rugby Livestock Rugby Livestock 2 4,261.69 
Sales Sales, Rugby, 
North Dakota 
107 Linton Livestock Linton Livestock 2 13,092.05 
Sales, Inc. Sales, Inc., 


Linton, North Dakota 
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12. On March 28, 1964, and April 4, 1964, at the Lorenz Live- 
stock Sales stockyard, Hazen, North Dakota, a stockyard posted 
on April 6, 1964 in accordance with the provisions of the Act, 
respondent Miller purchased a total of 85 head of cattle at auction 
in his name from the Lorenz Livestock Sales for a purchase price 
of $10,013.77. An advancement of $101.94 was paid by the Lorenz 
Livestock Sales to respondent Miller. 


13. On April 1, 1964, at the Campbell County Livestock Auc- 
tion, Inc. stockyard, Herreid, South Dakota, a posted stockyard 
subject to the provisions of the Act, 23 head of steers were pur- 
chased from the Campbell County Livestock Auction, Inc., for a 
total price of $3,125.58. The purchase was made by Hank Gon- 
rowski, at auction in his name, for the account of respondent 
Abe Miller. 


14. Prior to oral hearing, Wood Brothers and the complainants 
entered into a settlement and the complainants executed docu- 
ments whereby they agreed to release Wood Brothers from liabil- 
ity to complainants in connection with the transactions involved 
in these proceedings. In accordance with the terms of the settle- 
ment, complainants received payment of the sum of $46,000. The 
approximate distributive shares of complainants in such sum were 
as follows: 


Approximate 

Distributive 
Complainant Share 
Harvey Livestock Auction $17,078.86 
Mobridge Livestock Auction Sales, Incorporated 2,608.94 
Rugby Livestock Sales 3,672.94 
Linton Livestock Sales, Inc. 11,274.49 
Lorenz Livestock Sales 8,711.97 
Campbell County Livestock Auction, Inc. 2,695.69 


15. In connection with the purchases involved in these proceed- 
ings, the unpaid balances owed to the complainants are as follows: 


Complainant Unpaid Balance 
Harvey Livestock Auction $2,747.79 
Mobridge Livestock Auction Sales, Incorporated 411.26 
Rugby Livestock Sales 588.75 
Linton Livestock Sales, Inc. 1,817.56 
Lorenz Livestock Sales 1,403.74 
Campbell County Livestock Auction, Inc. 429.89 


16. In connection with each proceeding, a complaint was filed 
within 90 days of the accrual of the cause of action. 
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CONCLUSIONS 


Respondent Miller admits making the livestock purchases al- 
leged in the complaints but denies liability to complainants assert- 
ing that in connection with such transactions he acted as agent 
for a disclosed principal. Respondent Miller further contends 
that even if he did incur personal liability in respect to such pur- 
chases, he is no longer so liable in that the settlement entered into 
by complainants and Wood Brothers and the release of Wood 
Brothers, also discharged him. 


In connection with the purchases involved in five of the pro- 
ceedings, respondent Miller bid for the cattle in his own name. 
Said respondent had absolute control as to designating to whom 
each head so purchased would eventually be destined. Complain- 
ants were not advised as to the destination of the cattle until 
after the auction sale. Under such circumstances respondent 
Miller cannot be characterized as the agent for a disclosed prin- 
cipal. It is unnecessary to determine whether he bought the cattle 
for his own account or as agent for an undisclosed principal. If 
he was the agent for an undisclosed principal, he may be held 
responsible by the complainants as to such purchases. Missoula 
Livestock Auction Company v. Robert Nordtome, 23 A.D. 1204 
(1964). A fortiori he would be liable if he made the purchases 
for his own account. 


In respect to the sale made by the Campbell County Livestock 
Auction, Inc., to Mr. Gonrowski, respondent Miller also incurred 
personal liability. It is admitted that Gonrowski was authorized 
by respondent Miller to make such purchase for said respondent, 
and he therefore became liable to said complainant as Gonrowski’s 
principal. Even assuming Miller was the agent of Wood Brothers, 
under the peculiar facts of this case, he would still be liable to 
the Campbell County Livestock Auction, Inc. McClure v. Missis- 
sippi Valley Insurance Co., 4 Mo. Appeals 148, 157 (1877); 
Winkleblack v. National Exchange Bank, 136 S.W. 712, 716 
(1911). Cf. Warner v. Martin, 52 U.S. 208, 224; Williams v. 
Leforce, 61 Pac. 2d 714, 718 (1936) ; Blackfeet Livestock Co. v. 
Northwestern National Bank, 5 Pac. 2d 702, 705 (1931). 


Where a third party has full knowledge of all facts material to 
his rights and the liabilities of the several parties, a settlement 
and release entered into by such third party and the principal or 
his agent, may constitute an election which will discharge both 
the principal and the agent. Respondent Miller contends that the 
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purchases were made by him as agent; however, Wood Brothers 
vehemently denies that contention. The cattle involved in these 
proceedings were sold by Wood Brothers, which kept the proceeds 
of sale claiming that Miller was indebted to Wood Brothers in 
connection with prior cattle transactions. The record is not clear 
as to the nature of the relationship between respondents, and it 
appears that complainants are likewise in the dark as regards 
the agreement of respondents. Moreover, initially in purported 
payment for the cattle, Abe Miller issued drafts drawn on Wood 
Brothers. Under such circumstances, complainants collection of 
part of the sums owed to them in consideration for the release 
of any rights they might have had against Wood Brothers, can- 
not be characterized as an election which discharged respondent 
Miller from liability to complainants. Clarry Lumber Co. v. 
O’Brien, 191 N.Y.S. 182 (1921) ; Dameron v. Quick, 82 S.E. 709 
(1914). See, Maple v. Cincinnati Railroad Co., 40 Ohio State 313 
(1883). If in fact respondent Miller was acting as agent for Wood 
Brothers, the release of the latter by complainants did not affect 
any rights respondent Miller may have for reimbursement by 
Wood Brothers in connection with payments to the complainants 
with respect to the transactions involved. Beymer v. Bonsall, 79 
Pa. 298 (1875). See also, Melnick Building & Loan Ass’n v. Mel- 
nick, 64 A. 2d 773 (1949). If it were found that there was no 
agency relationship, there would also be no basis for a determin- 
ation that the settlement and release discharged respondent Miller. 


It is concluded that complainants suffered damages amounting 
to the difference between the $46,000 paid to them by Wood 
Brothers and the total amount of the drafts issued by respondent 
Miller; and the latter should be ordered to pay reparation to 
complainants in the amount of such difference. Miles Land and 
Livestock Co. v. Rouse, 23 A.D. 645 (1964); Brunson v. Inland 
Empire Livestock Company, 23 A.D. 467 (1964). Attorney’s fees 
and related expenditures are not considered as consequential 
damages in reparation proceedings under the Act; therefore, no 
allowance will be made for the $4,667.21 expense incurred by 
complainants in collecting the $46,000. Hartwig v. Missoula Live- 
stock Auction Company, 15 A.D. 19 (1956). The advancements 
by five of the complainants to Miller were made with the under- 
standing that complainants would be reimbursed. Since complain- 
ants were not reimbursed, respondent Miller is also liable to them 
for the amount of such advancements. 
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The complaints will be dismissed as to Wood Brothers in ac- 
cordance with complainants’ requests, and the cross-complaints 
filed by Wood Brothers will also be dismissed. 


ORDER 


The complaints are hereby dismissed with prejudice as to Wood 
Brothers. The cross-complaints of Wood Brothers are also hereby 
dismissed. 


Within 30 days from the date of this order, respondent Abe 
Miller shall pay as reparation to the complainants named below, 
the sums specified, with interest thereon at the rate of 5% per 
annum from May 1, 1964, until paid: 


Complainant Amount 
Harvey Livestock Auction $2,747.79 
Mobridge Livestock Auction Sales, Incorporated 411.26 
Rugby Livestock Sales 588.75 
Linton Livestock Sales, Inc. 1,817.56 
Lorenz Livestock Sales 1,403.74 
Campbell County Livestock Auction, Inc. 429.89 


Copies hereof shall be served upon the parties. 


(No. 9750) 


MINOT LIVESTOCK AUCTION v. Woop BROTHERS AND ABE MILLER. 
P&S Docket No. 3349. Decided April 19, 1965. 


Liability of market agency for consignment proceeds to unpaid seller 
of alleged consignor—Cross-complaint dismissed 


Market agency liable to unpaid seller of alleged consignor for consignment 
proceeds applied by market agency to debt owed it by consignor with 
knowledge of existence of unpaid seller. Consignor or agent of undis- 
closed principal also liable to unpaid seller. 


Complainant pro se. Sifford, Wadden & Davis, Sioux City, Iowa, for re- 
spondent Wood Brothers. Conmy & Conmy, Bismarck, N. D., for re- 
spondent Abe Miller. Miss Eva S. Reifenberg, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
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referred to as the Act. In a complaint filed on May 5, 1964, it is 
alleged that the sum of $8,835.40 is owed to the Minot Livestock 
Auction in connection with cattle purchases by respondent Miller 
at the Minot Livestock Auction stockyard on April 1, 1964 and 
March 25, 1964. 


Copies of the complaint and the investigative report, prepared 
by the Packers and Stockyards Division of the Department and 
filed in this proceeding pursuant to section 202.40 of the rules of 
practice (9 CFR 202.40), were served upon Wood Brothers on 
June 6, 1964, and upon respondent Miller on June 8, 1964. A 
copy of the investigative report was served upon the Minot Live- 
stock Auction on June 9, 1964. 


On June 15, 1964, respondent Miller filed an answer alleging 
that he purchased the cattle as agent and employee of Wood 
Brothers; that complainant was fully aware of such fact; and 
that respondent Miller is not “personally liable for the unper- 
formed contract of the principal.” 


On June 25, 1964, Wood Brothers filed an answer and a cross- 
complaint. In the answer it is alleged “that Abe Miller at no time 
was an agent for Wood Brothers.” It is further alleged that “any 
cattle purchased by Abe Miller and consigned to Wood Brothers 
have been sold by Wood Brothers and the proceeds thereof have 
been applied to Abe Miller’s account.” In the cross-complaint it is 
alleged that claim is being made against Wood Brothers for the 
amounts of drafts drawn by Abe Miller; that “if Wood Brothers 
should be required to pay anything to the complainant above- 
named on account of said drafts, such liability will have been im- 
posed on Wood Brothers by the act or acts of Abe Miller . 
[and] the primary liability on said drafts is Abe Miller’s and 
Wood Brothers is entitled to recover from Abe Miller any sum 
which Wood Brothers may be held required to pay the com- 
plainant.” 


Respondent Miller filed an answer to the cross-complaint deny- 
ing “specifically the legal conclusion that Abe Miller incurred 
any liability personally in connection with the issuance of said 
drafts.” Respondent Miller alleges that at all times involved 
herein he “was acting as the duly authorized agent of said Wood 
Brothers Livestock Commission Merchants, and at all times herein 
acted within the scope of his employment.” 


Respondents requested an oral hearing which was held in Bis- 
marck, North Dakota, on October 26 and 27, 1964. The proceed- 
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ing was consolidated for hearing with seven related cases, P. & S. 
Docket Nos. 3348, 3359, 3360, 3361, 3362, 3363 and 3368. Mr. C. R. 
Verry, Minot, North Dakota, and Mr. W. H. Glick, Foxholm, 
North Dakota, appeared for complainant. Respondent Miller was 
represented by Mr. Patrick A. Conmy, Attorney at Law, Bis- 
marck, North Dakota. Respondent Wood Brothers was repre- 
sented by Mr. Dewie J. Gaul, Attorney at Law, Sioux City, Iowa, 
and by Mr. William S. Murray, Attorney at Law, Bismarck, North 
Dakota. Ten witnesses testified at the hearing. Respondents filed 
proposed findings of fact, conclusions of law, and orders. 


FINDINGS OF FACT 


1. Complainants, Howard Golly and W. H. Glick, partners 
doing business as Minot Livestock Auction, Minot, North Dakota, 
were at all times material herein registered under the Act with 
the Secretary of Agriculture as a market agency and dealer. 


2. Respondent Abe Miller, Box 1143, Bismarck, North Dakota, 
an individual, was at all times material herein registered under 
the Act with the Secretary of Agriculture as a dealer. 


3. Respondents William O. Verschoor and William E. Ver- 
schoor, Jr., partners doing business as Wood Brothers, 220 Live- 
stock Exchange Building, Sioux City, Iowa, were at all times 
material herein registered under the Act with the Secretary of 
Agriculture as a market agency. 


4. Beginning in or about October of 1963, respondent Abe 
Miller drew drafts on respondent Wood Brothers in payment for 
most of the livestock purchases made by him at livestock auction 
markets in North and South Dakota. Generally the seller of the 
livestock advanced to respondent Miller a sum equivalent to 20 
cents per hundredweight, and the amount of the draft was based 
on the purchase price plus such advancement. 


5. Respondents were operating under an agreement whereby 
Abe Miller purchased cattle, generally at auction markets in the 
Dakotas, and shipped the animals to the Sioux City Stock Yards 
consigned to Wood Brothers. Miller issued drafts drawn on Wood 
Brothers in payment for all cattle purchased at such auction mar- 
kets which were shipped to Wood Brothers. The latter would 
honor the drafts issued by Abe Miller, resell the cattle, and would 
be entitled to all or a greater part of the proceeds of the resale. 
Wood Brothers knew that Miller did not have funds with which to 
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pay for the large numbers of cattle shipped by him to Wood 
Brothers. 


6. On April 1, 1964, at the Minot Livestock Auction stockyard, 
Minot, North Dakota, a posted stockyard subject to the provisions 
of the Act, respondent Miller purchased at auction in his name, 
from the Minot Livestock Auction, a total of 83 head of cattle. 
In purported payment for the purchase price of the cattle plus 
an advancement of $85.83 paid by the Minot Livestock Auction 
to him, and a balance of $125.43 owed to the former in connection 
with a livestock purchase on March 25, 1964, respondent Miller 
drew two drafts on Wood Brothers. The total amount of the 
drafts was $8,835.40. The drafts were not paid. 


7. In accordance with respondent Miller’s instructions, the 83 
animals were shipped to the Sioux City Stock Yards consigned to 
respondent Wood Brothers where they were sold by the latter. 
Wood Brothers retained the proceeds of sale making claim to 
them as an offset with respect to a prior debt alleged to be owed 
by Miller to Wood Brothers. 


8. The 83 head were delivered at the Sioux City Stock Yards 
accompanied by livestock market clearances showing that they 
originated at the Minot Livestock Auction stockyard. Prior to 
their being delivered to Wood Brothers, the 83 head may have 
been commingled with 189 other animals. The market clearances 
accompanying the animals showed that 88 of such 189 other ani- 
mals were also purchased by Abe Miller at auction markets in 
North Dakota. The drafts issued by respondent Miller in pur- 
ported payment for such 88 head were not paid by Wood Brothers. 
The latter kept the proceeds of sale of the 189 head. 


9. The Sioux City Stock Yards, Sioux City, Iowa, is a stock- 
yard posted pursuant to the provisions of the Act in 1921. 


10. The complaint was filed within 90 days of the accrual of 
the cause of action. 


CONCLUSIONS 


Respondent Miller admits making the livestock purchases al- 
leged in the complaint but denies liability to the complainant al- 
leging that in connection with such transactions he acted as agent 
for a disclosed principal. The record shows that with respect to 
the purchases involved, respondent Miller bid for the cattle in 
his own name. Said respondent had absolute control as to desig- 
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nating to whom each head so purchased would eventually be 
destined. Complainant was not advised as to the destination of 
the cattle until after the auction sale. Under such circumstances 
respondent Miller cannot be characterized as the agent for a 
disclosed principal. Insofar as the liability of said respondent is 
concerned, it is unnecessary to determine whether he bought the 
cattle for his own account or as agent for an undisclosed principal. 
If he was the agent for an undisclosed principal, he may be held 
responsible by the complainant as to such purchases. Missoula 
Livestock Auction Company v. Robert Nordtome, 23 A.D. 1204 
(1964). A fortiori he would be liable if he made the purchases 
for his own account. 


The evidence establishes that respondents were operating under 
an agreement whereby Abe Miller purchased cattle at auction 
markets in the Dakotas and shipped the animals to Wood Brothers; 
Wood Brothers paid the auction markets for the cattle, resold the 
animals, and would be entitled to all or a greater part of the pro- 
ceeds of the resale. It is not clear whether under the agreement 
Wood Brothers was to retain the proceeds of the resale because 
the cattle were purchased by Miller as agent for Wood Brothers; 
or whether Miller bought the cattle for his own account and 
Wood Brothers was to retain the proceeds only to the extent that 
there was a prior debt by Miller to Wood Brothers in connection 
with payments by the latter for cattle purchases made by Miller. 
Wood Brothers denies that the purchases were made by Miller 
as agent for the former. Abe Miller generally did ask complainant 
to add a “commission charge” to the invoice price in connection 
with cattle shipments to Sioux City. However, the evidence shows 
that such invoices were not sent to Wood Brothers and the latter 
contends that it did not know that the amounts of the commissions 
were included in the drafts issued by Miller. While Wood Broth- 
ers customarily honored drafts drawn by Abe Miller, such custom 
is as indicative of an extension of credit as it is of an agency re- 
lationship. The purchases were made by Miller at auction in his 
own name, and from time to time he paid for cattle purchases 
from complainant with a personal check. Under these circum- 
stances, it cannot be said that complainant relied on the credit 
of Wood Brothers in making the sales to Miller, and Wood 
Brothers is not estopped from denying an agency relationship. 


While the record does not afford a basis for a finding as to the 
precise terms of the agreement of respondents in this respect, 
Wood Brothers must nevertheless be held liable to the complain- 
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ant in this proceeding. If Abe Miller was authorized to buy the 
cattle for the account of Wood Brothers the latter would be liable 
as Miller’s principal. Whiting Bros. v. Davis, 23 A.D. 1391 (1964). 
If the cattle were shipped to Wood Brothers for sale by it on a 
market agency basis, it was a violation of the Act for it to retain 
the proceeds of the sale of 272 of Miller’s cattle. It has previously 
been held by the Secretary of Agriculture in administrative pro- 
ceedings under the Packers and Stockyards Act that when a 
market agency sold livestock as a factor for a country buyer with 
knowledge that personal checks given by the country buyer for 
payment of livestock had to be covered by remittances to the coun- 
try buyer by the market agency or the checks would be dishonored 
tor insufficient funds, the market agency engaged in an unfair and 
deceptive practice when it applied the proceeds from the sale of 
the cattle to the payment of an indebtedness due it from the coun- 
try buyer instead of covering the country buyer’s personal check 
so that the seller could obtain payment for the livestock. In re 
Wright, P. & S. Docket No. 1043, decided November 18, 1938. 
See also Jn re Fulton, P. & S. Docket No. 464, decided November 
11, 1935. 


On the basis of their past method of operating, Wood Brothers 
knew that most of the cattle shipped by Miller to the Sioux City 
Stock Yards were purchased by him at auction markets in the 
Dakotas; that Miller did not pay for the cattle purchased by him 
at such auction markets for shipment to Wood Brothers; that in 
accordance with the agreement of respondents, Miller anticipated 
that the animals would be paid for by Wood Brothers; and that 
Miller did not have funds with which to pay for the large numbers 
of cattle shipped by him to Wood Brothers. 


The livestock market clearances accompanying cattle shipped 
from auction markets in North Dakota to Sioux City Stock Yards, 
were usually issued on the date the purchases were made by 
Miller, and they recited the name of the auction market where 
the animals were purchased as well as the number of head covered 
by the clearance. The information on the livestock market clear- 
ances was readily available to Wood Brothers. The drafts issued 
by Miller in connection with cattle purchases likewise recited the 
number of head of cattle involved and the name of the seller. 
Generally the drafts were also issued on the date of the purchase. 
Occasionally the livestock market clearances and the drafts were 
issued a day or two after the purchase. The last draft delivered 
to complainant which was paid by Wood Brothers was issued on 
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March 25, 1964. When the livestock purchased by Miller from 
complainant on April 1, 1964, were delivered at the Sioux City 
Stock Yards, the animals were accompanied by livestock market 
clearances issued at complainant’s stockyard on the date of their 
purchase. While the animals may have been commingled with 
189 other animals, the market clearances accompanying the ani- 
mals showed that 88 of such 189 other animals were likewise pur- 
chased by Abe Miller at auction markets in North Dakota; and, 
as Wood Brothers knew, they also had not been paid for. Wood 
Brothers sold all of the animals and kept the proceeds of their 
sale claiming on the basis of a prior debt allegedly owed by Miller 
to Wood Brothers. Under the circumstances, assuming that the 
livestock was consigned to Wood Brothers for sale by it on a 
market agency basis, it was an unjust practice in violation of 
section 307 of the Act for Wood Brothers to retain the proceeds 
of the sale of all of the cattle. Cf. Means v. Bank of Randall, 146 
U.S. 620 (1892). See also, Cordell v. Hall, 34 Fed. 866 (1887), 
affirmed 142 U.S. 116 (1891). 


As the record shows prior to their resale by Wood Brothers, 
the various livestock purchases made by Miller were commingled 
and there was evidence that it is impossible to determine the 
amount of the proceeds of resale with respect to any particular 
cattle purchase made by Miller. Therefore Wood Brothers will 
be ordered to pay damages to complainant on the basis of the 
price for which the 83 head were purchased by Abe Miller. 
Damages need not be established with exactness. It suffices if a 
reasonable basis for their computation is afforded. Eastman Co. 
v. Southern Photo Co., 273 U.S. 359, 379, (1927) ; Natural Bridge 
Packing Co. v. Ganey, 15 A.D. 818, 823 (1956). 


The record does not support an award against Wood Brothers 
with respect to the balance owed in connection with the March 
25 purchase. Moreover, inasmuch as it was not established that 
Abe Miller was acting as agent for Wood Brothers, the latter will 
not be ordered to pay to complainant the amount of the advance- 
ment made by complainant to Miller. However, since Abe Miller 
received the advancement from complainant with the understand- 
ing that complainant would be reimbursed, said respondent will 
be ordered to repay complainant for the advancement. 


It was not shown that Wood Brothers is entitled to be reim- 
bursed by Abe Miller for any sums it may be required to pay the 
complainant in this proceeding, inasmuch as the record does not 
afford a basis for a finding that the cattle were purchased by 
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Miller for his own account rather than as agent for Wood Broth- 
ers. Accordingly, the cross-complaint of Wood Brothers will be 
dismissed. 


ORDER 


Within 30 days from the date of this order, Abe Miller shall 
pay to the Minot Livestock Auction as reparation the sum of 
$211.26 with interest thereon at the rate of 5% per annum from 
May 1, 1964, until paid. 


Within 30 days from the date of this order, respondents William 
O. Verschoor and William E. Verschoor, Jr., partners doing busi- 
ness as Wood Brothers, and respondent Abe Miller, shall jointly 
and severally pay to the Minot Livestock Auction as reparation 
the sum of $8,624.14 with interest thereon at the rate of 5% 
per annum from May 1, 1964, until paid. 


The cross-complaint of Wood Brothers is hereby dismissed. 


Copies hereof shall be served upon the parties. 


(No. 9751) 


CHARLES SCHLICHENMAYER d/b/a SCHLICHENMAYER LIVESTOCK 
AUCTION v. ABE MILLER AND Woop BROTHERS. P&S Docket 
No. 3348. Decided April 19, 1965. 


Liability of market agency for consignment proceeds to unpaid seller 
of alleged consignor—Cross-complaint dismissed 


Market agency liable to unpaid seller of alleged consignor for consignment 
proceeds applied by market agency to debt owed it by consignor with 
knowledge of existence of unpaid seller. Consignor or agent of undis- 
closed principal also liable to unpaid seller. 


Complainant pro se. Conmy & Conmy, Bismarck, N. D., for respondent Abe 
Miller. Sifford, Wadden & Davis, Sioux City, Iowa, for respondent 
Wood Brothers. Miss Eva S. Reifenberg, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. In a complaint filed on May 5, 1964, com- 
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plainant seeks reparation in the sum of $11,286.82 alleging that 
respondent Miller purchased 92 head of cattle from complainant; 
that in purported payment for the cattle said respondent drew 
drafts on Wood Brothers; and that the drafts were not paid. 

Copies of the complaint and the investigative report, prepared 
by the Packers and Stockyards Division of the Department and 
filed in this proceeding pursuant to section 202.40 of the rules 
of practice (9 CFR 202.40), were served upon Wood Brothers 
on June 6, 1964, and upon respondent Miller on June 8, 1964. 
A copy of the investigative report was served upon complainant 
on June 8, 1964. 


On June 15, 1964, respondent Miller filed an answer alleging 
that he purchased the cattle as an agent and employee of Wood 
Brothers; that complainant was fully aware of such fact; and 
that respondent Miller is “not personally liable for the unper- 
formed contract of the principal.” 


On June 25, 1964, Wood Brothers filed an answer and a cross- 
complaint. In the answer it is alleged “that Abe Miller has not 
purchased any cattle for Wood Brothers.” It is further alleged 
that “any cattle purchased by Abe Miller and consigned to Wood 
Brothers have been sold by Wood Brothers and the proceeds 
thereof have been applied to Abe Miller’s account.” In the cross- 
complaint it is alleged that claim is being made against Wood 
Brothers for the amount of the drafts drawn by Abe Miller; that 
“if Wood Brothers should be required to pay anything to the 
complainant above-named on account of said drafts, such liability 
will have been imposed on Wood Brothers by the act or acts of 
Abe Miller” ; and that “the primary liability on said drafts is Abe 
Miller’s and Wood Brothers is entitled to recover from Abe Miller 
any sum which Wood Brothers may be held required to pay the 
complainant.” 


Respondent Miller filed an answer to the cross-complaint deny- 
ing “specifically the legal conclusion that Abe Miller incurred 
any liability personally in connection with the issuance of said 
drafts.” Respondent Miller alleges that at all times involved 
herein he was “acting as the duly authorized agent of said Wood 
Brothers, livestock commission merchants, and at all times herein 
acted within the scope of his employment.” 


Respondents requested an oral hearing which was held in Bis- 
marck, North Dakota, on October 26 and 27, 1964. The proceed- 
ing was consolidated for hearing with seven related cases, P & S. 
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Docket Nos. 3349, 3359, 3360, 3361, 3362, 3363 and 3368. The 
complainant and the respondents, respectively, were represented 
by counsel. Ten witnesses testified at the hearing. Respondent 
Abe Miller filed proposed findings of fact, conclusions of law, 
and orders in connection with P. & S. Docket Nos. 3349 and 3361. 
Wood Brothers filed proposed findings of fact, conclusions and 
order, and a brief, in connection with the above-captioned pro- 
ceeding. 


FINDINGS OF FACT 


1. Complainant, Charles Schlichenmayer, an individual doing 
business as Schlichenmayer Livestock Auction, Turtle Lake, North 
Dakota, was at all times material herein registered under the 
Act with the Secretary of Agriculture as a market agency doing 
business as Schlichenmayer Livestock Sales. Complainant owns 
and operates the stockyard currently known as the Schlichen- 
mayer Livestock Auction stockyard, a stockyard posted pursuant 
to the provisions of the Act in 1959, under the name Schlicken- 
mayer Livestock Sales. 


2. Respondent Abe Miller, Box 1143, Bismarck, North Dakota, 
an individual, was at all times material herein registered under 
the Act with the Secretary of Agriculture as a dealer. 


3. Respondents William O. Verschoor and William E. Ver- 
schoor, Jr., partners doing business as Wood Brothers, 220 Live- 
stock Exchange Building, Sioux City, Iowa, were at all times 
material herein registered under the Act with the Secretary of 
Agriculture as a market agency. 


4. The Sioux City Stock Yards, Sioux City, Iowa, is a stock- 
yard posted pursuant to the provisions of the Act in 1921. 


5. Beginning in or about October of 1963, respondent Abe 
Miller drew drafts on Wood Brothers in payment for most of the 
livestock purchases made by him at livestock auction markets in 
North and South Dakota. Generally the seller of the livestock 
advanced to respondent Miller a sum equivalent to 20 cents per 
hundredweight, and the amount of the draft was based on the 
purchase price plus such advancement. 


6. Respondents were operating under an agreement whereby 
Abe Miller purchased cattle and shipped the animals to the Sioux 
City Stock Yards consigned to Wood Brothers. The latter would 
honor the drafts issued by Abe Miller, resell the cattle, and would 
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be entitled to all or a greater part of the proceeds of the resale. 
Wood Brothers knew that Miller did not have funds with which 
to pay for the large numbers of cattle shipped by him to Wood 
Brothers. Most of the animals shipped by Miller to Wood Broth- 
ers were purchased by him at auction markets in the Dakotas. 


7. On March 30, 1964, at the Schlichenmayer Livestock Auc- 
tion stockyard, respondent Miller purchased at auction in his own 
name from complainant a total of 83 head of cattle. In purported 
payment for 13 of the animals and a $17.38 advancement made 
by complainant to him, respondent Miller drew a draft in the 
amount of $1,845.08 on Wood Brothers. In purported payment 
for the other 70 animals and a $78.19 advancement made by com- 
plainant to him, respondent Miller drew a draft in the amount 
of $8,387.54, on Wood Brothers. 


8. On April 6, 1964, at the Schlichenmayer Livestock Auction 
stockyard, respondent Miller purchased at auction in his own 
name from complainant a total of 9 head of cattle for $1,043.91. 
In purported payment for the cattle and a $10.29 advancement 
made by complainant to him, respondent Miller drew a draft in 
the amount of $1,054.20 on respondent Wood Brothers. 


9. None of the three drafts was paid. 


10. In accordance with respondent Miller’s instructions, the 92 
animals purchased by said respondent from complainant on 
March 30 and April 6, 1964, were shipped to Sioux City Stock 
Yards consigned to respondent Wood Brothers where they were 
sold by the latter. Wood Brothers retained the proceeds of sale 
making claim to them as an offset with respect to a prior debt 
alleged to be owed by Miller to Wood Brothers. 


11. The 92 head were delivered at the Sioux City Stock Yards 
accompanied by livestock market clearances showing that they 
originated at complainant’s stockyard. Some of the 92 head were 
commingled with other livestock prior to their being delivered 
to Wood Brothers. Such other livestock was also purchased by 
Abe Miller at auction markets in North Dakota. Wood Brothers 
knew that the 92 head as well as the other livestock had not been 
paid for by Miller. 


12. The complaint was filed within 90 days of the accrual of 
the cause of action. 





PACKERS AND STOCKYARDS ACT, 1921 
Cite as 24 A.D. 466 





CONCLUSIONS 


Respondent Miller admits making the livestock purchases al- 
leged in the complaint but denies liability to the complainant al- 
leging that in connection with such transactions he acted as agent 
for a disclosed principal. The record shows that with respect to 
the purchases involved, respondent Miller bid for the cattle in 
his own name. Said respondent had absolute control as to des- 
ignating to whom each head so purchased would eventually be 
destined. Complainant was not advised as to the destination of 
the cattle until after the auction sale. Under such circumstances 
respondent Miller cannot be characterized as the agent for a 
disclosed principal. Insofar as the liability of said respondent 
is concerned, it is unnecessary to determine whether he bought 
the cattle for his own account or as agent for an undisclosed prin- 
cipal. If he was the agent for an undisclosed principal, he may 
be held responsible by the complainant as to such purchases. Mis- 
soula Livestock Auction Company v. Robert Nordtome, 23 A.D. 
1204 (1964). A fortiori he would be liable if he made the pur- 
chases for his own account. 


The evidence establishes that respondents were operating un- 
der an agreement whereby Abe Miller purchased cattle at auc- 
tion markets in the Dakotas and shipped the animals to Wood 
Brothers; Wood Brothers paid the auction markets for the cat- 
tle, resold the animals, and would be entitled to all or a greater 
part of the proceeds of the resale. It is not clear whether under 
the agreement Wood Brothers was to retain the proceeds of the 
resale because the cattle were purchased by Miller as agent for 
Wood Brothers; or whether Miller bought the cattle for his own 
account and Wood Brothers was to retain the proceeds only to 
the extent that there was a prior debt by Miller to Wood Broth- 
in connection with payments by the latter for cattle purchases 
made by Miller. Wood Brothers denies that the purchases were 
made by Miller as agent for the former. Abe Miller generally 
did ask complainant to add a “commission charge” to the invoice 
price in connection with cattle shipments to Sioux City. How- 
ever, the evidence shows that such invoices were not sent to Wood 
Brothers and the latter contends that it did not know that the 
amounts of the commissions were included in the drafts issued 
by Miller. While Wood Brothers customarily honored drafts 
drawn by Abe Miller, such custom is as indicative of an exten- 
sion of credit as it is of an agency relationship. The purchases 
were made by Miller at auction in his own name, and from time 
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to time he paid for cattle purchases from complainant with a 
personal check. Under these circumstances, it cannot be said that 
complainant relied on the credit of Wood Brothers in making the 
sales to Miller, and Wood Brothers is not estopped from deny- 
ing an agency relationship. 


While the record does not afford a basis for a finding as to the 
precise terms of the agreement of respondents in this respect, 
Wood Brothers must nevertheless be held liable to the complain- 
ant in this proceeding. If Abe Miller was authorized to buy the 
cattle for the account of Wood Brothers the latter would be liable 
as Miller’s principal. Whiting Bros. v. Davis, 23 A.D. 1391 (1964). 
If the cattle were shipped to Wood Brothers for sale by it on a 
market agency basis, it was a violation of the Act for it to retain 
the proceeds of the sale of the cattle involved. It has previously 
been held by the Secretary of Agriculture in administrative pro- 
ceedings under the Packers and Stockyards Act that when a 
market agency sold livestock as a factor for a country buyer 
with knowledge that personal checks given by the country buyer 
for payment of livestock had to be covered by remittances to the 
country buyer by the market agency or the checks would be dis- 
honored for insufficient funds, the market agency engaged in an 
unfair and deceptive practice when it applied the proceeds from 
the sale of the cattle to the payment of an indebtedness due it 
from the country buyer instead of covering the country buyer’s 
personal check so that the seller could obtain payment for the 
livestock. In re Wright, P. & S. Docket No. 1043, decided Novem- 
ber 18, 1938. See also In re Fulton, P. & S. Docket No. 464, de- 
cided November 11, 1935. 


On the basis of their past method of operating, Wood Broth- 
ers knew that most of the cattle shipped by Miller to the Sioux 
City Stock Yards were purchased by him at auction markets in 
the Dakotas; that Miller did not pay for the cattle purchased by 
him at such auction markets for shipment to Wood Brothers; 
that in accordance with the agreement of respondents, Miller an- 
ticipated that the animals would be paid for by Wood Brothers; 
and that Miller did not have funds with which to pay for the 
large numbers of cattle shipped by him to Wood Brothers. 


The livestock market clearances accompanying cattle shipped 
from auction markets in North Dakota to Sioux City Stock Yards, 
were usually issued on the date the purchases were made by Mil- 
ler, and they recited the name of the auction market where the 
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animals were purchased as well as the number of head covered 
by the clearance. The information on the livestock market clear- 
ances was readily available to Wood Brothers. The drafts issued 
by Miller in connection with cattle purchases likewise recited the 
number of head of cattle involved and the name of the seller. 
Generally the drafts were also issued on the date of the purchase. 
Occasionally the livestock market clearances and the drafts were 
issued a day or two after the purchase. 


The last drafts delivered to complainant which were paid by 
Wood Brothers were issued on March 23, 1964. When the live- 
stock purchased by Miller from complainant on March 30 and 
April 6, 1964, were delivered at the Sioux City Stock Yards, they 
were accompanied by livestock market clearances issued at com- 
plainant’s stockyard on the dates of purchase. While some of the 
animals had been commingled with other cattle, such other cat- 
tle were likewise purchased by Miller at auction markets in North 
Dakota and, as Wood Brothers knew, they also were not paid for. 
Wood Brothers sold all of the animals and kept the proceeds of 
their sale claiming on the basis of a prior debt allegedly owed 
by Miller to Wood Brothers. Under the circumstances, assum- 
ing that the livestock was consigned to Wood Brothers for sale 
by it on a market agency basis, it was an unjust practice in vio- 
lation of section 307 of the Act for Wood Brothers to retain the 
proceeds of the sale of the cattle. Cf. Means v. Bank of Randall, 
146 U.S. 620 (1892). See also, Cordell v. Hall, 34 Fed. 866 (1887), 
affirmed 142 U.S. 116 (1891). 


It appears that prior to their resale by Wood Brothers, the 
various livestock purchases made by Miller were commingled and 
there was evidence that it is impossible to determine the amount 
of the proceeds of resale with respect to any particular cattle 
purchase made by Miller. Therefore Wood Brothers will be or- 
dered to pay damages to complainant on the basis of the price 
for which the livestock were purchased by Abe Miller. Damages 
need not be established with exactness. It suffices if a reasonable 
basis for their computation is afforded. Eastman Co. v. Southern 
Photo Co., 273 U.S. 359, 379 (1927); Natural Bridge Packing 
Co. v. Ganey, 15 A.D. 818, 823 (1956). 


Inasmuch as it was not established that Abe Miller was act- 
ing as agent for Wood Brothers, the latter will not be ordered 
to pay to complainant the amount of the advancements made by 
complainant to Miller. However, since Abe Miller received the 
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advancements from complainant with the understanding that 
complainant would be reimbursed, said respondent will be or- 
dered to repay complainant for the advancements. 


It was not shown that Wood Brothers is entitled to be reim- 
bursed by Abe Miller for any sums it may be required to pay the 
complainant in this proceeding, inasmuch as the record does not 
afford a basis for a finding that the cattle were purchased by 
Miller for his own account rather than as agent for Wood Broth- 
ers. Accordingly, the cross-complaint of Wood Brothers will be 
dismissed. 


ORDER 


Within 30 days from the date of this order, Abe Miller shall 
pay to complainant as reparation the sum of $105.86 with inter- 
est thereon at the rate of 5% per annum from May 1, 1964, until 
paid. 


Within 30 days from the date of this order, respondents Wil- 
liam O. Verschoor and William E. Verschoor, Jr., partners do- 
ing business as Wood Brothers, and respondent Abe Miller, shail 
jointly and severally pay to complainant as reparation the sum 
of $11,180.96 with interest thereon at the rate of 5% per annum, 
from May 1, 1964, until paid. 


The cross-complaint of Wood Brothers is hereby dismissed. 


Copies hereof shall be served upon the parties. 


(No. 9752) 


In re C. & S. LIVESTOCK COMMISSION Co., INC. P&S Docket No. 
3410. Decided April 22, 1965. 


Bonding requirements—Cease and desist—Consent 


Respondent is ordered to cease and desist from engaging in business under 
the act without the required bond. 


Mr. Garrett N. Wyss for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on November 13, 1964, by the Director, Packers and 
Stockyards Division, United States Department of Agricuture, 
charging respondent with violations of the Act and the regula- 
tions thereunder (9 CFR 201.1 et seq.), hereinafter referred to 
as the regulations. 


Respondent filed an amended answer on March 31, 1965, in 
which it admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations, waives oral 
hearing and the report of the Hearing Examiner, and consents 
to the issuance of a specified order, with findings and conclu- 
sions, for the purpose of this proceeding only, based on all alle- 
gations contained in the complaint. Complainant has filed a rec- 
ommendation stating that respondent is now in compliance with 
the bonding requirements of the Act and the regulations and that 
effectuation of the purposes of the Act does not appear to re- 
quire that respondent be suspended as a registrant and recom- 
mending that the cease and desist order consented to by respond- 
ent be issued. 


FINDINGS OF FACT 


1. Respondent, a corporation having its place of business at 
Norton, Kansas, is now and was at all times material herein 
engaged in business as a market agency selling in commerce live- 
stock on a commission basis, and is now and was at all times 
material herein registered with the Secretary of Agriculture as 
a market agency buying and selling in commerce livestock on a 
commission basis. Respondent is now and was at all times ma- 
terial herein engaged in business as a dealer buying and selling 
in commerce livestock on its own account, and is now and was 
at all times material registered with the Secretary of Agricul- 
ture as a dealer buying and selling in commerce livestock on its 
own account. 


2. The C. & S. Livestock Commission Co., Inc., stockyard, Nor- 
ton, Kansas, hereinafter called the stockyard, was at all times 
material herein a posted stockyard subject to the provisions of 
the Act. 
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3. (a) During the period from March 23, 1962, to the date of 
the execution of the complaint, respondent maintained a surety 
bond in the amount of $15,000 to secure performance of its obli- 
gations as a market agency selling in commerce livestock on a 
commission basis. 


(b) During the period from March 23, 1962, to the date of 
the execution of the complaint, respondent maintained a surety 
bond in the amount of $5,000 to secure performance of its dealer 
obligations. 


4, (a) On the basis of the volume of respondent’s transactions 
as a market agency selling in commerce livestock on a commis- 
sion basis during the year ending December 31, 1963, respond- 
ent was required under the Act and the regulations, to increase 
to $53,000 the amount of the bond maintained by it to secure 
performance of its market agency obligations. 


(b) On the basis of the volume of respondent’s livestock trans- 
actions as a dealer in commerce, during the year ending Decem- 
ber 31, 1963, respondent was required under the Act and the reg- 
ulations, to increase to $28,000 the amount of the bond main- 
tained by it to secure performance of its dealer obligations. 


5. On or about April 17, 1964 and May 25, 1964, respondent 
was informed by certified mail regarding such increased bond 
coverages. Notwithstanding such notices, to the date of the exe- 
cution of the complaint, respondent continued to operate as a 
market agency and as a dealer, at the stockyard, without fur- 
nishing the required increased bond coverages. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3, 4 and 
5 above, respondent has violated section 312(a) of the Act (7 
U.S.C. 213(a)), and sections 201.29 and 201.30 of the regula- 
tions (9 CFR 201.29, 201.30). Inasmuch as complainant has rec- 
ommended that the order consented to by respondent be issued, 
the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business 
in commerce in any capacity for which bonding is required un- 
der the Act and the regulations without filing and maintaining 
a reasonable bond or its equivalent, as required by the Act and 
the regulations thereunder. 
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This Order shall become effective on the sixth day after serv- 
ice upon respondent. Copies hereof shall be served upon the 
parties. 


(No. 9753) 


In re PERLIN PACKING Co., INC. P&S Docket No. 3491. Decided 
April 22, 1965. 


Packer—Failure to pay when due—Cease and desist—Consent 


Respondent is ordered to cease and desist from failing to pay, when due, the 
purchase price of livestock purchased in commerce. 


Mr. Donald E. Graham for complainant. Mr. Leroy T. Canoles, Jr., Norfolk, 
Virginia, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act, instituted by a Complaint filed on March 
25, 1965, by the Acting Director, Packers and Stockyards Divi- 
sion, Consumer and Marketing Service, United States Depart- 
ment of Agriculture. The Complaint charges that respondent 
violated certain provisions of the Act and the regulations issued 
thereunder. 


The respondent is a packer within the meaning of the Act. 


On April 9, 1965, respondent filed an answer in which it ad- 
mits the jurisdictional allegations of the Complaint, neither ad- 
mits nor denies the remaining allegations set forth in the Com- 
plaint, waives oral hearing and the Hearing Examiner’s report, 
and consents to the issuance of a specified order containing find- 
ings of fact and conclusions based upon the allegations set forth 
in the Complaint. Complainant has recommended that the order 
consented to by respondent be issued. 


FINDINGS OF FACT 


1. Respondent, a corporation whose address is 435 E. Indian 
River Road, Norfolk, Virginia, is now, and was at all times ma- 
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terial herein, a packer within the meaning of the Act and sub- 
ject to the provisions of the Act, in that respondent is organized 
for the purposes, among others, of buying livestock in commerce 
for purposes of slaughter, and at all times material herein en- 
gaged in the business of buying livestock in commerce for pur- 
poses of slaughter. 


2. Respondent, in connection with its operations in commerce 
as a packer, on or about the dates and in the transactions set 
forth in paragraph II of the Complaint, purchased livestock at 
various posted stockyards subject to the provisions of the Act 
and failed to pay, when due, the purchase price of such livestock. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 hereof, 
it is concluded that respondent has engaged in and used, an un- 
fair, and deceptive practice and device in commerce in violation 
of section 202(a) of the Act (7 U.S.C. 192(a)), and section 
201.43 (b) of the regulations (9 CFR 201.43(b)). Respondent has 
consented to the order set forth below and complainant has recom- 
mended that such order be issued. The order will be issued. 


ORDER 


Respondent shall cease and desist from failing to pay, when 
due, the purchase price of livestock purchased in commerce. 


This order shall become effective six days after service and 
copies hereof shall be served upon the parties. 


(No. 9754) 


In re WALTER R. SLEDGE. P&S Docket No. 3406. Decided April 
22, 1965. 


Bonding requirements—Failure to pay when due—Checks—Insolvency— 
Suspension of registration—Default 


Respondent is ordered to cease and desist from engaging in business under 
the act without being bonded, failing to pay when due for purchased 
livestock and issuing insuffiicent funds checks, and is suspended as a 
registrant for a period of 30 days and thereafter until he demonstrates 
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that he is no longer insolvent and complies with the bonding require- 
ments of the act and the regulations. 


Mr. Ronald D. Cipolla for complainant. Mr. Will Rogers, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed February 10, 1965, to which respondent did not file excep- 
tion, are adopted as the final decision and order in this proceed- 
ing. 


This order shall become effective on the 10th day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the act, instituted by a com- 
plaint filed on November 13, 1964, by the Director, Packers and 
Stockyards Division, Agricultural Marketing Service, United 
States Department of Agriculture, charging that respondent has 
willfully violated section 312(a) of the act (7 U.S.C. 213(a)) 
and sections 201.29, 201.30, and 201.43(b) of the regulations (9 
CFR 201.29, 201.30, 201.43(b)). The respondent, an individual 
whose address is Mount Vernon, Illinois, is now, and was at all 
times material herein, registered with the Secretary of Agricul- 
ture under the act as a dealer and a market agency, to buy and 
sell livestock in commerce for his own account and to sell live- 
stock in commerce on a commission basis. It is alleged in the 
complaint that respondent has engaged in business as a dealer, 
within the meaning of the act, buying and selling livestock in 
commerce for his own account, without filing and maintaining a 
reasonable bond or its equivalent, as required by the act and the 
regulations. It is further alleged that respondent’s current lia- 
bilities exceed his current assets. It is also alleged that respond- 
ent failed to pay, when due, the full amount of the purchase price 
of livestock purchased. A copy of the complaint and a copy of 
the rules of practice were served upon the respondent on Nov- 
ember 16, 1964. 
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At the time of service of the complaint, respondent was noti- 
fied in writing that an answer thereto should be filed within 20 
days after such service and that, in accordance with section 202.9 
of the rules of practice (9 CFR 202.9), failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint, and, in effect a waiver of oral hearing. Notwithstanding 
such notice, the respondent has not filed an answer. The matter 
was referred to Will Rogers, Hearing Examiner, Office of Hear- 
ing Examiners, United States Department of Agriculture, for 
the preparation of a report without further investigation or hear- 
ing pursuant to section 202.9(c) of the rules of practice. 


FINDINGS OF FACT 


1. Respondent, an individual whose address is Mount Vernon, 
Illinois, is now, and was at all times material herein, registered 
with the Secretary of Agriculture under the act as a dealer and 
a market agency, to buy and sell livestock in commerce for his 
own account and to sell livestock in commerce on a commission 
basis. 


2. Respondent was at all times material herein engaged in the 
business of a dealer, within the meaning of the act, buying and 
selling livestock in commerce for his own account. 


3. The Jefferson County Community Sale, Mount Vernon, IIli- 
nois, and the Bloomington Livestock Commission Co., Blooming- 
ton, Illinois, are now, and were at all times material herein, 
posted stockyards subject to the provisions of the act. 


4. Respondent’s current liabilities presently exceed his current 
assets. As of September 17, 1964, respondent’s current liabilities 
exceeded his current assets by approximately $112,186.21. 


5. Respondent, during the period from on or about January 1, 
1964, through on or about May 19, 1964, engaged in business as 
a dealer, within the meaning of the act, buying and selling live- 
stock in commerce for his own account, without filing or main- 
taining a reasonable bond or its equivalent, as required by the 
act and the regulations. 


6. Respondent, on or about the dates and in the transactions 
set forth below, purchased livestock in commerce for his own 
account, and, at the time of purchase, issued checks in purported 
payment of the purchase price thereof, which checks were re- 
turned unpaid by the bank upon which they were drawn be- 
cause of insufficient funds. 
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Date No. of Amt. of 
1964 Head Purchased From Purchases 
April 22 Unknown Bloomington Livestock Comm. Co. $33,673.45 
May 11 a¢ Jefferson County Community Sale 9,423.39 
May 19 82 Jarrett McCowen 17,531.60 


7. Respondent failed to pay, when due, the full amount of the 
purchase price of the livestock referred to in Finding of Fact 6. 


CONCLUSIONS 


By reason of the Findings of Fact set forth herein respondent’s 
financial condition does not meet the requirements of the act (7 
U.S.C. 204), and respondent has willfully violated section 312 (a) 
of the act (7 U.S.C. 213(a)) and sections 201.29, 201.30, and 
201.43(b) of the regulations (9 CFR 201.29, 201.30, 201.43 (b) ). 


It is concluded that the order requested by complainant should 
be issued against the respondent. 


PROPOSED ORDER 


Respondent shall cease and desist from: (1) engaging in any 
activity for which bonding is required under the act and the reg- 
ulations without filing and maintaining a reasonable bond or the 
equivalent thereof, as required by said act and regulations; (2) 
failing to pay, when due, the full purchase price of livestock pur- 
chased in commerce; (3) issuing checks in payment of livestock 
purchased in commerce without having and maintaining on de- 
posit in the bank upon which such checks are drawn sufficient 
funds to pay such checks. 


Respondent is suspended as a registrant under the act for a 
period of 30 days and thereafter until he demonstrates that he 
is no longer insolvent and complies with the bonding require- 
ments of the act and the regulations. When respondent demon- 
strates that he is no longer insolvent and has complied with the 
bonding requirements of the act and the regulations, a supple- 
mental order will be issued in this proceeding terminating such 
suspension after the 30-day period. 


Copies hereof shall be served upon the parties and this order 
shall become effective on the sixth day after service hereof upon 
the respondent. 
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(No. 9755) 


In re DENSON WALKER, ERNEST HUNTER AND ERNEST HAL HUN- 
TER, d/b/a FOUR STATES LIVESTOCK COMMISSION COMPANY, 
AND ALLEN WHITE. P&S Docket No. 3402. Decided April 22, 
1965. 


Registration and bond—Misrepresentations—Assisting buyer to obtain money 
under false pretenses—Falsif ying records—Suspension of registration— 
Consent 


The dealer repondent is ordered to cease and desist from misrepresenting 
the details, or falsifyfing the records, of livestock sales or purchases, 
inducing others subject to the act to do any of the foregoing, and oper- 
acting as a dealer without being registered and bonded. The partner- 
ship respondent is ordered to cease and desist from aiding any live- 
stock buyer to obtain money under false pretenses from persons for 
whom or with whom the buyer is selling livestock, aiding any livestock 
buyer to misrepresent the details of livestock sales or purchases and 
falsifying, or causing to be falsified, the records of livestock sales or 
purchases, and is suspended as a registrant under the act for a period 
of 5 days. 


Mr. Donald E. Graham for complainant. Respondents Denson Walker, Ern- 
est Hunter and Ernest Hal Hunter pro se. Smith, Sanderson, Stroud 
& McClerkin, Texarkana, Arkansas, for respondent Allen White. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act, instituted by a complaint filed on Nov- 
ember 6, 1964, by the Director, Packers and Stockyards Division, 
United States Department of Agriculture. The complaint charges 
that respondents violated certain provisions of the Act and the 
regulations issued thereunder. The respondents have filed sep- 
arate answers in which they admit the jurisdictional allegations 
of the complaint, neither admit nor deny the remaining allega- 
tions set forth in the complaint, waive oral hearing and the re- 
port of the Hearing Examiner and consent to the issuance of a 
specified order containing findings of fact and conclusions based 
upon the allegations set forth in the complaint. Complainant has 
recommended that the order consented to by the respondents be 
issued. 
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FINDINGS OF FACT 


1. The Texarkana Stockyards, Texarkana, Texas, hereinafter 
referred to as the stockyard, is now, and was at all times mention- 
ed herein a posted stockyard subject to the provisions of the Act. 


2. Respondents Denson Walker, Ernest Hunter and Ernest Hal 
Hunter, hereinafter referred to as the partnership respondents, 
whose business address is Texarkana Stockyards, Texarkana, 
Texas, are now, and were at all times material herein, partners, 
doing business as Four States Livestock Commission Company, 
and registered with the Secretary of Agriculture as a market 
agency and dealer. 


3. (a) Allen White, hereinafter referred to as respondent 
White, is an individual whose address is Route 3, Box 211C, Tex- 
arkana, Texas, 


(b) Respondent White is now and was at all times material 
herein engaged in the business of a livestock dealer buying and 
selling livestock in commerce for his own account. 


4. Respondent White, during May and June, 1961, engaged in 
the business of a livestock dealer in commerce without being 
registered with the Secretary of Agriculture to engage in such 
business and without furnishing bond as required by the Act and 
the regulations. 


5. Respondent White, in May 1961, entered into a contract or 
joint venture agreement with Mrs. S. K. Fowler who resides at 
Fouke, Arkansas, under which respondent White was (a) to pur- 
chase stocker feeder cattle to be placed on the farm of Mrs. S. K. 
Fowler at Fouke, Arkansas, and (b) to feed and care for the said 
cattle on Mrs. Fowler’s farm until the cattle had gained sufficient 
weight to be suitable for slaughter, and under which Mrs. Fowler 
was (a) to furnish the land upon which the cattle were to be fed 
and cared for by respondent White, (b) to pay the actual cost of 
the cattle purchased for the venture by respondent White, and 
(c) to pay for the trucking charges from the place where respond- 
ent White purchased the cattle to her farm and also pay other 
costs incidental to such purchases. Under the contract or agree- 
ment, after sale of the said cattle, the total cost of the venture was 
to be computed and the resulting profit or loss was to be dis- 
tributed between the two parties with two-thirds going to Mrs. 
Fowler and one-third to respondent White. 





—_e VS 


— we Ome STmemlUlUC SCiCi 8 





DENSON WALKER et al. 483 
Cite as 24 A.D. 481 


6. The partnership respondents and respondent White, in May 
and June, 1961, pursuant to an agreement, arrangement or under- 
standing among them, engaged in an unfair and deceptive practice 
or scheme to conceal the true purchase price of the cattle pur- 
chased by respondent White as a part of the venture with Mrs. 
Fowler outlined in Finding of Fact 5. In carrying out such unfair 
and deceptive practice or scheme, the partnership respondents and 
White made and issued to Mrs. Fowler or caused to be made and 
issued to Mrs, Fowler, false and fictitious purchase invoices. Such 
false and fictitious purchase invoices were made a part of the 
accounts and records of the partnership respondents. More 
specifically : 


(a) On May 19, 1961, respondent White purchased, pursuant 
to said contract or joint venture agreement, 20 head of cattle 
from the partnership respondents, at the stockyard, for $1,876.67 ; 
respondent White purchased 11 head of cattle from Texarkana 
Livestock Commission Co., at the stockyard, for $966.53; respon- 
dent White purchased 14 head of cattle from the National Live- 
stock Commission Co., at the stockyard, for $1,177.18; respondent 
White purchased 7 head of cattle from Farmers and Ranchers 
Livestock Commission Co., at the stockyard, for $544.86. The 
purchase price of the total of 52 head of cattle purchased on May 
19, 1961, by respondent White pursuant to said contract or joint 
agreement was $4,565.24. 


(b) On May 22 and May 23, 1961, respondent White pur- 
chased, pursuant to said contract or joint venture agreement, 
7 head of cattle from the partnership respondents, at the stock- 
yard, for $498.45; respondent White purchased 13 head of cattle 
from the Farmers and Ranchers Livestock Commission Co., at the 
stockyard, for $1,099.85. The purchase price of the total of 20 head 
of cattle purchased on May 22 and May 23 by respondent White 
pursuant to said contract or joint venture agreement was 
$1,598.30. 


(c) During the period May 26, 1961 through June 2, 1961, 
respondent White purchased, pursuant to said contract or joint 
venture agreement, 34 head of cattle from the partnership re- 
spondents, at the stockyard, for $2,941.82; during the period 
May 29, 1961 through June 2, 1961, respondent White purchased 
29 head of cattle from the National Livestock Commission Co., at 
the stockyard for $2,301.78; during the period May 31, 1961 
through June 2, 1961, respondent White purchased 11 head of 
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cattle from Farmers and Ranchers Livestock Commission Co., 
at the stockyard, for $989.96; on June 2, 1961, respondent White 
purchased 11 head of cattle from Texarkana Livestock Com- 
mission Co. at the stockyard, for $828.95. The purchase price of 
the total of 85 head of cattle purchased during the period May 
26, 1961 through June 2, 1961, by respondent White pursuant to 
said contract or joint venture agreement was $7,062.51. 


(d) In connection with the purchases referred to in sub- 
paragraph (a) of this paragraph, on May 19, 1961, respondent 
White, with the knowledge and consent of the partnership re- 
spondents, solicited and received the aid and assistance of the 
partnership respondents’ bookkeeper in preparing and executing 
a false and fictitious purchase invoice which purported to evidence 
that respondent White had purchased from the partnership re- 
spondents, at the stockyard, 52 head of cattle for a purchase price 
of $5,187.83, which was $622.59 more than respondent White had 
bought the 52 head of cattle for on May 19, 1961. 


(e) In connection with the purchases referred to in subpara- 
graph (b) of this paragraph, on May 23, 1961, respondent White, 
with the knowledge and consent of the partnership respondents, 
solicited and received the aid and assistance of the partnership 
respondents’ bookkeeper in preparing and executing a false and 
fictitious purchase invoice which purported to evidence that re- 
spondent White had purchased from the partnership respondents, 
at the stockyard, 20 head of cattle for a purchase price of 
$1,851.03, which was $252.73 more than respondent White had 
bought the 20 head of cattle for on May 22 and May 23, 1961. 


(f) In connection with the purchases referred to in subpara- 
graph (c) of this paragraph, on June 2, 1961, respondent White, 
with the knowledge and consent of the partnership respondents, 
solicited and received the aid and assistance of the partnership 
respondents’ bookkeeper in preparing and executing a false and 
fictitious purchase invoice which purported to evidence that re- 
spondent White had purchased from the partnership respondents, 
at the stockyard, 85 head of cattle for a purchase price of 
$8,775.00, which was $1,712.49 more than respondent White had 
bought the 85 head of cattle for during the period May 26, 1961, 
through June 2, 1961. 

(g) The false and fictitious purchase invoice covering the 52 


head of cattle referred to in subparagraphs (a) and (d) of this 
paragraph was presented to Mrs. Fowler. Upon receipt of such 
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false and fictitious purchase invoice Mrs. Fowler, on May 22, 
1961, issued her check No. 214 payable to the partnership re- 
spondents for $5,243.23, to cover a $27.50 trucking charge, a 
$27.90 branding, dehorning and labor charge, and $5,187.83, 
the marked-up price of the said 52 head of cattle. 


(h) The false and fictitious purchase invoice covering the 20 
head of cattle referred to in subparagraphs (b) and (e) of this 
paragraph was presented to Mrs. Fowler. Upon receipt of such 
false and fictitious purchase invoice Mrs. Fowler, on May 24, 
1961, issued her check No. 10 payable to the partnership respond- 
ents for $1,869.53, to cover a $10.00 trucking charge, a $8.50 
branding, dehorning and labor charge, and $1,851.03, the marked- 
up price of the said 20 head of cattle. 


(i) The false and fictitious purchase invoice covering the 85 
head of cattle referred to in subparagraphs (c) and (f) of this 
paragraph, was presented to Mrs. Fowler. Upon receipt of 
such false and fictitious purchase invoice Mrs. Fowler on June 
2, 1961, caused to be issued a draft on Red River Production 
Credit Association payable to the partnership respondents for 
$8,870.00, to cover a $37.50 trucking charge, a $56.80 branding, 
dehorning and labor charge, $.70 for one bale of hay, and 
$8,775.00, the marked-up price of the said 85 head of cattle. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3 and 4 
it is concluded that respondent White has violated section 303 of 
the Act (7 U.S.C. 203) and sections 201.10, 201.29, and 201.30 of 
the regulations (9 CFR 201.10, 201.29, and 201.30), and by reason 
of the facts set forth in Findings of Fact 5 and 6 it is concluded 
that the partnership respondents and respondent White have 
violated sections 312(a) and 401 of the Act (7 U.S.C. 213(a), 
and 221) and section 10 of the Federal Trade Commission Act 
(15 U.S.C. 50), which section is incorporated in and made a part 
of the Packers and Stockyards Act, 1921, by virtue of the pro- 
visions of section 402 of the Act (7 U.S.C. 222). Respondents 
have consented to the issuance of the order set forth below and 
complainant has recommended that such order be issued. The 
order will be issued. 
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ORDER 





Respondent Allen White shall cease and desist from: 


(1) Falsely representing the weight, price, ownership, place of 
purchase, or any other material fact relating to the purchase 
or sale of livestock in commerce, to any person. 


(2) Knowingly falsifying, or causing to be falsified, in whole or 
in part, purchase invoices or other records kept by any person 
subject to the Act, covering the purchase or sale in commerce of 
livestock. 


(3) Inducing, or attempting to induce, any person subject to 
the Act, or any officer, agent, representative or employee of any 
such person, to engage in any act proscribed in paragraph (1) or 
(2) of this order. 


(4) Operating as a livestock dealer in commerce without being 
registered and furnishing a bond, as required by the Act and the 
regulations thereunder. 


Respondents Denson Walker, Ernest Hunter, and Ernest Hal 
Hunter, their agents, representatives, and employees, directly 
or through any corporate or other device, shall cease and desist 
from: 


(1) Knowingly aiding or assisting any livestock buyer to ob- 
tain money under false pretenses from persons for whom or 
with whom such buyer is selling livestock in commerce. 


(2) Knowingly aiding or assisting any livestock buyer to 
falsely represent to any person the weight, price, ownership, 
place of purchase, or any other material fact relating to the pur- 
chase or sale of livestock in commerce. 


(3) Knowingly falsifying, or causing to be falsified, in whole 
or in part, purchase invoices or any other records kept by any 
person subject to the Act, covering the purchase or sale in com- 
merce of livestock. 


The registration, under the Act, of respondents Denson Walker, 
Ernest Hunter, and Ernest Hal Hunter, doing business as Four 
States Livestock Commission Company, is suspended for a period 
of five (5) days. 


This order shall become effective six days after service upon the 
respondents, and copies hereof shall be served upon the parties. 
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(No. 9756) 


In re WILLIAM O. VERSCHOOR AND WILLIAM E. VER- 
SCHOOR, JR., d/b/a WOOD BROTHERS. P&S Docket No. 
3484. Decided April 23, 1965. 


Market agency—Aiding dealers—Cease and desist—Consent 


Respondents are ordered to cease and desist from financing independently 
operated and separately registered dealers. 


Mr. Jerome S. Ducrest for complainant. Respondents pro se. 


Decision by Thomas J. Flavin, Judical Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seqg.). The Com- 
plaint filed by the Acting Director, Packers and Stockyards Divi- 
sion, Consumer and Marketing Service, on March 17, 1965, charges 
respondents with various violations of the Act and the regulations. 
In an answer filed on April 5, 1965, respondents admit the juris- 
dictional allegations in the Complaint and submit to the juris- 
diction of the Secretary in the matter, neither admit nor deny 
the remaining allegations, waive oral hearing and the report of 
the examiner, and, for the purposes of this proceeding only, 
consent to the issuance of a specified order, with findings of 
fact and conclusions based upon the allegations contained in the 
Complaint. Complainant has recommended that the order con- 
sented to by respondents be issued. 


FINDINGS OF FACT 


1. The Sioux City Stock Yards, Sioux City, Iowa, hereinafter 
referred to as the stockyard, is now and was at all times mention- 
ed herein a posted stockyard subject to the provisions of the Act. 


2. Respondents, whose address is 220 Livestock Exchange 
Building, Sioux City Stock Yards, Sioux City, Iowa, are now and 
were at all times mentioned herein registered with the Secretary 
of Agriculture as a market agency to buy and sell livestock on 
a commission basis at the stockyard. 


3. Respondents, during the period from October 1, 1963, 
through March 25, 1964, regularly and consistently financed Abe 
Miller, Bismarck, North Dakota, an independently operated and 
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separately registered dealer, in that respondents, during said 
period, authorized the payment of and honored and accepted 
drafts totalling $1,705,615.08 drawn by said Abe Miller on their 
account in the Security Nationa] Bank, Sioux City, Iowa, in pay- 
ment for 14,726 head of livestock purchased by him in dealer 
operations at posted stockyards in the States of North Dakota and 
South Dakota, which livestock were sold by respondent, at the 
stockyard, for the account of said Abe Miller. 


4, Respondents, on or about the dates and in connection with 
the transactions listed below, and in connection with other simi- 
lar transactions at divers other times during the months of Janu- 
ary and February 1964, financed William Averick, Dickinson, 
North Dakota, an independently operated and separately regis- 
tered dealer, in that respondents authorized the payment of and 
honored and accepted the drafts listed below drawn by said 
William Averick on their account in the Security National Bank, 
Sioux City, Iowa, in payment for cattle purchased by him in 
dealer operations in the State of North Dakota, which cattle were 
sold by respondents, at the stockyard, for the account of said 
William Averick, as follows: 


Date of No. of 
Draft Amount of Head 
1964 Draft Payee on Draft Purchased 
Jan. 16 $ 6,390.91 Schnell-Dickinson Livestock Sale 50 
Dickinson, South Dakota 
Jan. 22 7,910.05 Mandan-Bismarck Livestock Com- 
mission Company 78 
Mandan, North Dakota 
Jan. 23 2,453.88 Schnell-Dickinson Livestock Sale 
Jan. 29 14,589.51 Kist Livestock Auction 
Mandan, North Dakota } 209 
Jan. 30 13,708.68 Schnell-Dickinson Livestock Sale 
Feb. 18 19,932.86 Schnell-Dickinson Livestock Sale 149 
CONCLUSIONS 


By reason of the facts set out in Findings of Fact 3 and 4, it 
is concluded that respondents have violated sections 304, 307 
and 312(a) of the Act and section 201.61 of the regulations. 


Inasmuch as respondents have consented that an order be is- 
sued requiring them to cease and desist from the practices com- 
plained of in the Complaint, and complainant has recommended 
that such an order be issued, the order will be issued. 


Og 
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ORDER 


Respondents shall cease and desist from financing independent- 
ly operated and separately registered dealers. 


This order shall become effective on the sixth day after service. 


Copies hereof shall be served upon the parties. 


(No. 9757) 


In re ROBERT DUNLAP, d/b/a WILLOWS LIVESTOCK MARKET. P&S 
Docket No. 3069. Decided April 26, 1965. 


Insolvency—Shipper’s proceeds—Drafts—Records—Cease and desist— 
Consent 


Respondent is ordered to cease and desist from operating as a market agency 
or dealer under the act while insolvent, using consignment proceeds for 
unauthorized purposes and issuing drafts without sufficient funds to 
cover, is ordered to keep accounts that fully disclose all transactions in 
his business under the act and to establish a separate account for ship- 
pers’ proceeds. 

Mr. John S. Griffin for complainant. Respondent pro se. Mr. Jack W. Bain, 
Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed January 8, 1964, by the 
Director, Packers and Stockyards Division, Agricultural Market- 
ing Service (presently the Consumer and Marketing Service), 
United States Department of Agriculture. At all times material 
herein respondent was registered with the Secretary under the 
act as a market agency buying and selling livestock on a com- 
mission basis at a posted stockyard and as a dealer buying and 
selling lifestock in commerce for his own account. Respondent 
was charged with failing to meet the financial requirements of 
the act, operating as a market agency and dealer while failing 
to meet such requirements, using funds received from the sale 
of livestock on a commission basis for purposes of his own, issu- 
ing drafts for livestock purchased in commerce which drafts were 
not honored upon presentation for payment, and failing to keep 
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adequate records. On January 20, 1964, respondent filed an an- 
swer in which he denied the material allegations of the complaint. 


An oral hearing was held August 13, 1964, at Willows, Cali- 
fornia, before Jack W. Bain, Hearing Examiner, Office of Hear- 
ing Examiners, United States Department of Agriculture. At 
the hearing, complainant was represented by John S. Griffin, 
Office of the General Counsel, and respondent appeared in his own 
behalf. After the hearing, complainant filed a brief. On Feb- 
ruary 17, 1965, the hearing examiner filed a report recommend- 
ing that respondent be found to have violated the act substanti- 
ally as charged and that respondent be ordered to cease and 
desist from such violations, to keep accounts, records and mem- 
oranda which fully and correctly disclose all transactions in- 
volved in respondent’s business under the act, and to establish 
a shippers’ proceeds account in conformity with the regulations 
under the act. No exceptions to the hearing examiner’s report 
were filed. 


FINDINGS OF FACT 


1. Respondent, Robert Dunlap, is an individual whose address 
is P.O. Box 189, Willows, Caifornia. At all times material here- 
in, respondent engaged in business as a market agency buying 
and selling livestock on a commission basis at the Willows Live- 
stock Market stockyard, a posted stockyard under the act, and as 
a dealer buying and selling livestock in commerce for his own 
account and at all times material herein respondent was so regis- 
tered. 


2. On December 31, 1962, respondent’s current liabilities ex- 
ceeded his current assets by approximately $46,532, and on 
August 31, 1963, by approximately $78,448. 


8. During the period December 31, 1962, through August 31, 
1963, respondent carried on his business as a market agency and 
dealer under the act while his current liabilities exceeded his 
current assets. 


4. During December 1962 respondent used funds received as 
proceeds from the sale of consigned livestock at the stockyard 
for purposes of his own and purposes other than the payment of 
lawful marketing charges and the remittance of net proceeds to 
shippers. As of December 31, 1962, respondent had outstanding 
checks, issued to consignors of livestock, drawn on his custodial 
account for shippers’ proceeds in the amount of $11,282.11, which 
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was $7,887.94 more than the total of his bank balance and cur- 
rent proceeds receivable, there being no deposits in transit. 


5. During the period July 26 through August 10, 1963, re- 
spondent issued a total of 10 drafts purporting to pay the purchase 
prices of livestock purchased by respondent, some of which were 
purchased in commerce, knowing that he had insufficient funds 
to pay such drafts. The drafts were not honored by the bank 
on which they were drawn when presented for payment. 


6. During the period December 31, 1962, through August 31, 
1963, respondent did not maintain a general ledger showing his 
assets, liabilities, income, expenses and net worth or capital. 


7. After August 31, 1963, respondent paid all the drafts men- 
tioned in Finding of Fact 5, with interest. Respondent discon- 
tinued operation of the stockyard and his market agency and 
dealer business in September 1963, and there remains no unpaid 
obligations in connection therewith. 


CONCLUSIONS 


Respondent’s continued operation in business as a market 
agency and dealer when he failed to meet the financial require- 
ments of the act, as set forth in Finding of Fact 3, constitutes a 
violation of section 312(a) of the act (7 U.S.C. 213(a)).! See 
e.g., In re Southern Buyers, Inc., 14 A.D. 811 (1955); In re W. 
I. Bowman, d/b/a Capital Stock Yards, Camden Stock Yards, 
and Tri-County Stock Yards, 23 A.D. 1074 (1964). Such sec- 
tion of the act was also violated by reason of the facts set forth 
in Finding of Fact 5. In addition, the use of shippers’ proceeds 
for unauthorized purposes, as set forth in Finding of Fact 4, 
constitutes a violation of sections 307 and 312(a) of the act (7 
U.S.C. 208 and 213(a)) and sections 201.40 and 201.41 of the 
regulations thereunder 9 CFR 201.40 and 201.41).? See, e.g., In 
re W. I. Bowman, d/b/a Capital Stock Yards, Camden Stock 
Yards, and Tri-County Stock Yards, supra. Further, respondent 
violated section 401 of the act (7 U.S.C. 221) by reason of the 
facts set forth in Finding of Fact 6. 


1The hearing examiner did not find that respondent is presently insolvent (see 7 U.S.C. 
204) and complainant did not except to such failure. Consequently, we need not consider 
this allegation of the complaint. 

2While the examiner found that the improper use of shippers’ proceeds also violated sec- 
tion 304 of the act (7 U.S.C. 205), we make no such finding as the complaint does not 
80 allege. 
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The hearing examiner concluded that a cease and desist order 
would be appropriate in this proceeding and that any additional 
sanction of suspension was not warranted. The complainant 
failed to file exceptions to this recommendation and we are in 
agreement therewith. Accordingly, respondent should be ordered 
to cease and desist from the violations of section 312(a) found 
herein, to keep accounts, records and memoranda which fully dis- 
close all transactions involved in his business under the act and 
to maintain a shippers’ proceeds account in accordance with the 
regulations issued pursuant to the act. 


ORDER 


Respondent, directly or indirectly, in any manner whatsoever 
shall cease and desist from: 


(1) Operating as a market agency or dealer under the act 
while his current liabilities exceed his current assets; 


(2) Using funds received as proceeds from the sale of live- 
stock handled on a commission basis for purposes of his own and 
purposes other than the payment of lawful marketing charges 
and the remittance of net proceeds to shippers; and 


(3) Issuing drafts in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds on de- 
posit in the bank upon which they are drawn to pay such drafts 
upon presentation. ; 


Respondent shall keep such accounts, records and memoranda 
as will fully disclose all transactions involved in his business 
under the act, and specifically shall keep a general ledger show- 
ing his assets, liabilities, income, expenses and net worth or 
capital. 


Respondent shall deposit the gross proceeds received from the 
sale of livestock handled under the act on a commission basis in 
a separate bank account designated as “Custodial Account for 
Shippers’ Proceeds,” or by a similar identifying designation, and 
shall withdraw funds therefrom only for the payment of the net 
proceeds due to the person or persons entitled thereto, for the 
payment of sums due respondent as compensation for his serv- 
ices, and for payment of lawful marketing charges. Such account 
shall be kept in a manner that will clearly reflect the handling 
of the funds in compliance with the requirements of section 
201.42 of the regulations. 
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This order shall become effective on the 10th day after serv- 
ice thereof upon respondent and copies hereof shall be served 
upon the parties. 


(No. 9758) 


In re ARNOLD C. Hor. P&S Docket No. 3449. Decided April 30, 
1965. 


Bonding requirements—Cease and desist—Consent 


Respondent is ordered to cease and desist from engaging in business under 
the act without the required bond. 


Mr. Garrett N. Wyss for complainant. Stone & Pendergrass, Modesto, Calif., 
for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a com- 
paint filed on January 11, 1965, by the Director, Packers and 
Stockyards Division, Agricultural Marketing Service, United 
States Department of Agriculture, charging respondent with vio- 
lations of the Act and the regulations thereunder (9 CFR 201.1 
et seq.), hereinafter referred to as the regulations. 


Respondent filed an amended answer on April 16, 1965, in 
which he admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations, waives oral 
hearing and the report of the Hearing Examiner, and consents 
to the issuance of a specified order, with findings and conclu- 
sions, for the purpose of this proceeding only, based on all alle- 
gations contained in the complaint. Complainant has recommend- 
ed that the cease and desist order consented to by respondent be 
issued. Complainant has also recommended that respondent not 
be suspended as a registrant under the Act, as respondent is now 
in compliance with the bonding requirements of the Act and the 
regulations. 
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FINDINGS OF FACT 


1. The Riverbank Livestock Auction stockyard, Riverbank, 
California, hereinafter referred to as the stockyard, was at all 
times material herein a posted stockyard subject to the provi- 
sions of the Act. 


2. (a) On April 17, 1961, respondent and Cornelius C. Hof 
registered with the Secretary of Agriculture as partners d/b/a 
Hof and Son, to engage in livestock dealer activities in commerce 
and filed a surety bond to secure performance of their dealer 
obligations. Said bond was terminated on May 11, 1962. 


(b) Respondent is now and was at all times material herein 
engaged as an individual in the business of a dealer buying and 
selling in commerce livestock on his own account. 


3. Respondent, by letter dated November 6, 1962, was notified 
of the registration and bonding requirements of the Act and 
was informed that he would have to comply therewith if he 
desired to operate as a dealer buying or selling in commerce live- 
stock on his account. Notwithstanding such notice, respondent 
during the period from July 31, 1964 to the date of the execution 
of the Complaint, engaged in the business of buying and selling 
in commerce livestock on his own account, at the stockyard with- 
out filing and maintaining a reasonable bond or its equivalent, 
as required by the Act and the regulations thereunder. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3 here- 
in, respondent has violated section 312(a) of the Act (7 U.S.C. 
213(a)) and sections 201.29 and 201.30 of the regulations (9 
CFR 201.29, 201.30). Inasmuch as complainant has recommend- 
ed that the cease and desist order consented to by respondent 
be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business 
in commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaining a rea- 
sonable bond or its equivalent, as required by the Act and the 
regulations thereunder. 


This order shall become effective on the sixth day after serv- 
ice upon respondent. Copies shall be served upon the parties. 
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(No. 9759) 


In re HOWARD L. WIGHTMAN. P&S Docket No. 3444. Decided 
April 30, 1965. 


Bonding requirements—Cease and desist—Consent 


Respondent is ordered to cease and desist from engaging in business under 
the act without the required bond. 


Mr. Garrett N. Wyss for complainant. Klass & Welliever, Phoenix, Arizona, 
for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on December 28, 1964, by the Director, Packers 
and Stockyards Division, United States Department of Agricul- 
ture, charging respondent with violations of the Act and the 
regulations thereunder (9 CFR 201.1 et seq.), hereinafter 
referred to as the regulations. 


Respondent filed an amended answer on March 23, 1965, in 
which he admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations, waives oral 
hearing and the report of the Hearing Examiner, and consents 
to the issuance of a specified order, with findings and conclusions, 
for the purpose of this proceeding only, based on all allegations 
contained in the complaint. Complainant has filed a recommend- 
ation stating that as respondent is now engaged in a business 
totally unrelated to the livestock industry and therefore is not 
required to have a livestock dealer bond, effectuation of the pur- 
poses of the Act does not appear to require that respondent be 
suspended as a registrant. Complainant recommends that the 
cease and desist order consented to by respondent be issued. 


FINDINGS OF FACT 
1. (a) Respondent, an individual, was at all times material 
herein engaged in the business of a dealer, buying and selling in 
commerce livestock on his own account. 


(b) Respondent is now and was at all times material here- 
in registered with the Secretary of Agriculture as a dealer buy- 
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ing and selling in commerce livestock on his own account, and 
as a market agency buying in commerce livestock on a commis- 
sion basis. 


2. The surety bond which respondent maintained to secure 
performance of obligations incurred in his livestock transactions 
under the Act was terminated on January 22, 1963. Respond- 
ent, by letter dated January 25, 1963, was informed of such ter- 
mination date and was informed that he would have to furnish 
a new bond if he continued to operate as a registrant under the 
Act. Notwithstanding such notice, respondent continued to en- 
gage in the business of buying and selling in commerce livestock 
on his own account without filing and maintaining a reasonable 
bond or its equivalent, as required by the Act and the regula- 
tions thereunder. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has violated section 312(a) of the Act (7 U.S.C. 
213(a)), and sections 201.29 and 201.30 of the regulations (9 
CFR 201.29, 201.30). Inasmuch as complainant has recommend- 
ed that the order consented to by respondent be issued, the order 
will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business 
in commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaining a rea- 
sonable bond or its equivalent, as required by the Act and the 
regulations thereunder. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


Orders issued by Thomas J. Flavin, Judicial Officer 
DISMISSAL—SETTLEMENT BETWEEN PARTIES 


(No. 9760) 


BONHAM LIVESTOCK COMMISSION COMPANY v. DURANT LIVE- 
STOCK COMMISSION COMPANY. P&S Docket No. 3471. Dis- 
missed April 19, 1965. 
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(No. 9761) 


FRANK BOND & SON, INC. v. GERALD GAVIN. P&S Docket No. 
2494. Dismissed April 22, 1965. 


REPARATION AWARDED—DEFAULT ORDER 
(No. 9762) 


BATESVILLE SALES COMPANY, INC. v. HAROLD CARNES. P&S 
Docket No. 3489. Reparation of $3,613.12 with 5 percent in- 
terest from December 1, 1964, awarded complainant against 
respondent in order issued April 19, 1965. 


(No. 9763) 


MAPES PRODUCE COMPANY v. THOMAS J. HOLT Co., INC. PACA 
Docket No. 9226. Decided April 2, 1965. 


Petition for reconsideration—Dismissal 


The order of March 1, 1965, is supported by the evidence and by the law 
applicable thereto. Respondent’s petition is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER ON RECONSIDERATION 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
On March 1, 1965, an order was issued awarding reparation to 
complainant against respondent in the amount of $785.85, with 
interest. A copy of this order was served upon respondent on 
March 2, 1965. Respondent filed a petition for reconsideration 
on March 10, 1965, which was within the 10-day period allowed 
by section 47.24 of the rules of practice (7 CFR 47.24). In ac- 
cordance with that section, the timely filing of the petition auto- 
matically operated to set aside our order of March 1 pending 
final action on the petition. 


Upon reconsideration of the order of March 1, 1965, we find 
that all the matters set forth in respondent’s petition were thor- 
oughly analyzed and considered at the time of issuance of such 
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order. The order, in our opinion, is supported by the evidence 
and by the law applicable thereto. Accordingy, respondent’s pe- 
tition is hereby dismissed without prior service upon complainant. 


The order of March 1, 1965, is hereby reinstated and the repara- 
tion awarded therein shall be paid within 30 days from the date 
hereof. 


Copies of this order shall be served upon the parties. 


(No. 9764) 


ESFORMES PACKING CORPORATION v. IDEAL TOMATO COMPANY, 
Inc. PACA Docket No. 9276. Decided April 9, 1965. 


Petition for reconsideration—Dismissal 


The order of March 8, 1965, is supported by the evidence and by the law 
applicable thereto. Complainant’s petition is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER UPON RECONSIDERATION 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
On March 8, 1965, an order was issued dismissing the complaint 
against respondent. A copy of this order was served on com- 
plainant on March 12, 1965. Complainant filed a petition for re- 
consideration on March 19, 1965, which was within the 10-day 
period allowed by section 47.24 of the rules of practice (7 CFR 
47.24). In accordance with that section, the timely filing of the 
petition automatically operated to set aside our order of March 
8 pending final action on the petition. 


Upon reconsideration of the order of March 8, 1965, we find 
that all the matters set forth in complainant’s petition were an- 
alyzed and considered at the time of issuance of such order. In 
our opinion, that order is supported by the evidence and by the 
law applicable thereto. Accordingly, complainant’s petition is 
hereby dismissed without prior service upon respondent. 


The order of March 8, 1965, dismissing the complaint, is here- 
by reinstated. 


Copies of this order shall be served on the parties. 
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(No. 9765) 


L. E. RAND Co., INC. v. SHUR-GAIN, INC. PACA Docket No. 9275. 
Decided April 12, 1965. 


Damages—Freezing injury—“F.o.b. inspection and acceptance arrival” 
Damages awarded respondent for complainant’s breach of warranty in fail- 
ing to deliver potatoes meeting requirements of f.o.b. inspection and 
acceptance arrival contract. 
Mr. Walter S. Sage, Fort Fairfield, Me., for complainant. Phillips & Olore, 
Presque Isle, Me., for respondent. Miss Lenore H. Langford, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repa- 
ration against respondent in connection with a transaction in- 
volving a shipment of potatoes in interstate commerce. 


A copy of the formal complaint and a copy of the department’s 
report of investigation were served upon respondent and re- 
spondent filed an answer and counterclaim. Complainant filed a 
reply. Since the amount involved does not exceed $1,500, the is- 
sues are submitted under the shortened procedure provided in 
the rules of practice (7 CFR 47.20). 


FINDINGS OF FACT 


1. Complainant is a corporation, L. E. Rand Co., Inc., whose 
address is Post Office Box 269, Fort Fairfield, Maine. At the 
time of the transaction involved herein, complainant was licensed 
under the act. 


2. Respondent is a corporation, Shur-Gain, Inc., whose ad- 
dress is Box 848, Presque Isle, Maine. At the time of the trans- 
action involved herein, respondent was licensed under the act. 


3. On or about January 4, 1963, contemplating shipment in 
interstate commerce, complainant sold to respondent a carload 
consisting of 1,000 50-pound paper sacks, of U.S. No. 1 Kenne- 
bec potatoes, 214, to 4 inches. The contract price was $1.48 per 
ewt., f.o.b. inspection and acceptance arrival, Presque Isle, 
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Maine, rate of freight. The invoice price, after deduction of $10.05 
for freight from Frenchville, Maine, to Presque Isle, Maine, was 
$729.95. 


4. Car BAR 7753 was loaded at Frenchville, Maine, on Jan- 
uary 7, 1963. A Federal inspection of the shipment was made 
at 4:45 p.m. that day and the potatoes were certified as grad- 
ing U.S. No. 1, 214 to 4 inches. 


5. On January 10, 1963, respondent issued instructions to the 
carrier to ship the car from Frenchville, Maine, to Northern 
Maine Junction, from which point the shipment was diverted to 
Charlestown, Massachusetts. On January 14, 1963, the carrier 
received further instructions to divert the car to the Campbell 
Soup Company at Camden, New Jersey. The car arrived at Cam- 
den, New Jersey on January 19, 1963, and was placed at the 
Campbell Soup Company siding on January 21, 1963. 


6. On January 23, 1963, the Campbell Soup Company applied 
for and obtained a Federal inspection of the car of potatoes. The 
amended certificate of inspection reads, in part, as follows: 


“Temperature of product: At doorways, top 45° F., bottom 
44° F, 

“Condition: Mostly firm. In most bags 5 to 35% soft rot, in 
some bags none, average 11% Slimy Soft Rot in various 
stages scattered throughout pack and load and generally fol- 
lowing old freezing injury.” 


7. The Campbell Soup Company rejected the shipment and re- 
spondent diverted it to I. Meltzer & Son, Inc., at Philadelphia for 
disposition. The sum of $32.05 was remitted to the respondent 
by I. Meltzer & Son, Inc., as the net proceeds realized from the 
sale of the potatoes. 


8. No payment has been made by respondent to complainant 
on account of the transaction. 


9. The formal compaint was filed on May 31, 1963, which was 
within 9 months after accrual of the cause of action herein. 


CONCLUSIONS 


Under the contract term “f.o.b. inspection and acceptance ar- 
rival,” complainant warranted that the potatoes would grade U. 
S. No. 1 at destination, except for damage in transit caused by 
the buyer. Although no destination was stated in the contract, 
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we conclude from the contract as a whole that complainant ex- 
pected respondent to divert the shipment in interstate com- 
merce to a destination unknown or uncertain at the time of the 
making of the contract. The actual destination turned out to be 
Camden, New Jersey, which we consider to have been within the 
contemplation of the parties. 


When the shipment arrived at Camden, New Jersey, the pota- 
toes failed to grade U.S. No. 1 due to an average 11% Slimy 
Soft Rot in various stages scattered throughout pack and load 
and generally following old freezing injury. It is evident that 
this type of freezing injury did not occur in the car and there- 
fore was not caused by respondent. While the inspection at 
Camden was made 13 days after the car was turned over to re- 
spondent at Frenchville, Maine, this lapse of time was not a 
material factor in view of the nature of the damage. 


There is no claim that respondent gave complainant any no- 
tice of rejection. There is evidence that respondent accepted the 
shipment and diverted it to Philadelphia for sale. We conclude 
that respondent accepted the shipment. By acceptance, respond- 
ent became liable for the contract purchase price, subject to its 
right to claim damages for breach of the contract by complain- 
ant. The fact that the potatoes failed to grade U.S. No. 1 upon 
arrival at Camden clearly establishes the breach. The burden 
of proving the damages resulting therefrom is on respondent. 


The measure of damages for breach of warranty is the differ- 
ence between the value the potatoes would have had if they had 
met contract requirements and the value of the potatoes actually 
delivered, It appears that respondent sold the potatoes for $1,105, 
delivered at Camden, New Jersey. If the shipment had met con- 
tract requirements and had been accepted by the Campbell Soup 
Company, this is the amount respondent would have realized. 
Although this sale seems to have been made five days before the 
car reached Camden, in the absence of other evidence we accept 
$1,105 as the value the potatoes would have had if they had met 
contract grade at Camden. The net proceeds of $32.05 realized 
from the disposition is the only evidence of, and is accepted as, the 
value of the potatoes actually delivered. The difference between 
these two values, or $1,072.95, represents respondent’s damages. 
From this amount we deduct the contract purchase price, $729.95, 
and the $32.05 paid to respondent by Meltzer, leaving a balance 
due to respondent from complainant of $310.95. 
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In conclusion, complainant’s failure to deliver potatoes meet- 
ing contract requirements was in violation of section 2 of the act. 
The amount of damages due respondent as a result of that breach 
is $310.95. Reparation in that amount, plus interest, should be 
awarded to respondent. 


ORDER 


Within 30 days from the date of this order, complainant shall 
pay to respondent, as reparation, $310.95, with interest thereon 
at the rate of 5 percent per annum from March 1, 1963, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 9766) 


OCTAVIO LARRAIN A. & CIA. LTDA. v. MURLAS BROTHERS COM- 
PANY. PACA Docket No. 8630. Decided April 12, 1965. 


Late shipment—Rejection with reasonable cause—Indivisible contract 


Where late delivery of one lot of onions resulted in breach of indivisible con- 
tract, respondent’s rejection of the lot and repudiation of entire contract 
not without reasonable cause. 


Mr. LeRoy W. Gudgeon, Chicago, Ill., for complainant. Mr. Edward T. 
Foley, Chicago, Ill., for respondent. Mr. Edward A. Slater, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed March 22, 1961. The formal 
complaint was filed December 11, 1961. Complainant seeks an 
award of reparation in the amount of $8,191.71, which is alleged 
to be damages suffered by complainant in connection with the 
sale to respondent of 7,000 crates of onions on February 1, 1961. 


A copy of the Department’s report of investigation and a copy 
of the formal complaint were served upon respondent on Jan- 
uary 9, 1962. A copy of the report of investigation was served 
upon complainant on the same date. Respondent filed an answer 
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to the formal complaint on January 17, 1962, wherein it admits 
the terms of the contract, but alleges that the shipments were 
not made on the dates specified and the sizes were not as speci- 
fied, in breach of contract. 


An oral hearing was held at Chicago, Illinois, on April 9, 1964, 
at the request of respondent. Both parties were represented 
by counsel. The depositions of Octavio Larrain and William H. 
Kopke, Jr., were received in evidence on behalf of complainant, 
while Nicholas J. Murlas, president of respondent corporation, 
appeared and testified in its behalf. Briefs were filed by both 
parties. 


FINDINGS OF FACT 


1. Complainant is a Chilean Commercial Company whose ad- 
dress is Bandera #162, Santiago, Chile. 


2. Respondent, Murlas Brothers Company, is a corporation 
whose address is 110 North Franklin Street, Chicago, Illinois. 
At the time of the transactions involved herein, respondent was 
licensed under the act. 


3. On or about February 1, 1961, in the course of foreign com- 
merce, complainant sold to respondent 7,000 crates of Chilean 
onions, Valencia variety, at an agreed price of $1.50 per crate, 
f.o.b. Valparaiso, Chile. The sale was negotiated by a broker, 
William H. Kopke, Jr., of New York, New York, who issued a 
Brokers Memorandum of Sale in connection therewith. Included 
in the memorandum were the following relevant provisions: 


“Shipment from: Valparaiso, Chile on 4 steamers. 


“Time of Shipment: 1200 2/24 Sta. Teresa, 2000 Sta. Cecilia 
3/3, 2500 Sta. Olivia 3/10, and 1300 Sta. Margarita 3/17. 


sé * *K 
“Terms, How Payable: Irrevocable letter of credit to be 
opened immediately by airmail at First National City Bank, 


Santiago, Chile, in favor of shippers. Credit to specify ‘par- 
tial shipments permitted.’. . . 


“Special Agreement, if any: ... Shipper to guarantee 90% 
sound arrival at New York. 


“Commodity and Specifications: Chilean Onions... 
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“Sizes: 48/72—about 30% 48’s 
about 50% 60’s 
about 20% 72’s 


6x * * 


“Quantities, percentages and shipping dates are under- 
stood to be approximate.” 


A copy of the memorandum was forwarded to and received by 
each of the parties, neither of which made any complaint with 
respect to the contents thereof. 


4. Respondent arranged for the issuance of a letter of credit, 
No. 29428, to complainant for $10,500, under the date of Febru- 
ary 9, 1961. The credit instrument provided, in relevant part, 
for payment upon the shipment by complainant to respondent of 
“ . . approximatey 7,000 crates Valencia onions . . . 30% 48’s, 
50% 60’s, 20% 172’s, partial shipments permitted as follows: 
approximately 1,200 crates via S.S. Santa Teresa sailing Febru- 
ary 24; approximately 2,000 crates via S.S. Santa Cecilia sail- 
ing March 3; approximately 2,500 crates via S.S. Santa Olivia 
sailing March 10; and approximately 1,300 crates via S8.S. Santa 
Margarita sailing March 17, from Valparaiso, Chile, to New 
ee. 


5. The stevedores at the port of Valparaiso were on strike be- 
tween February 23 and March 2, 1961, and between March 8 
and March 25, 1961. 

6. The SS Santa Teresa sailed from Valparaiso on March 2 with 
1,300 crates of onions billed to respondent at New York City. 
The SS Santa Cecilia sailed on March 6 with 2,000 crates of on- 
ions billed to respondent. The SS Santa Margarita and the SS 
Santa Olivia, respectively, sailed from Valparaiso on March 21 
and March 28, but neither vessel carried any onions billed to 
respondent. The voyage between Valparaiso and New York City 
normally takes 18 or 19 days. 

7. On March 14, 1961, William H. Kopke, Jr., the broker, 
wrote to respondent, as follows: 


“RE: CONTRACT #2430 
A/C. Octavio Larrain A. & Cia. Ltda. 


“I received your following wire today: 
‘REFERENCE YOUR LETTER DATED MARCH 13TH 
WHEN DID THE TERESA SAIL AND WHEN DID 
THE CECILIA SAIL ADVISE’ 
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“In reply please be informed that I have no way of knowing 
when the two referred steamers actually sailed from Val- 
paraiso. The ocean bills of lading which you should be re- 
ceiving through your bank will show the dates the mer- 
chandise was loaded. 


“TI understand that the Teresa is expected to arrive on Sat- 
urday, March 18th and the Cecilia on Tuesday, March 21st.” 


8. On March 15, 1961, respondent sent William H. Kopke, Jr., 


the following wire: 


“BILL PLEASE ADVISE OCTAVIO LORAINE NE AND 
SUBERCASEAUX RIESCO THAT WE ARE NOT AC- 
CEPTING THEIR SHIPMENTS ON BOTH SS TERESA 
AND SS CECILIA AND ADVISING OUR BANK AC- 
CORDINGLY. NICK IS DUE BACK IN OFFICE MON- 
DAY AND WILL ADVISE YOU FURTHER REGARDING 
SHIPMENTS ON OLIVIA AND MARGARITA. PERSON- 
ALLY BELIEVE NICK WILL REFUSE OLIVIA AND 
MARGARITA SHIPMENTS ALSO HOWEVER I SHALL 
LEAVE THAT UP TO HIM.” 


9. On March 16, 1961, William H. Kopke, Jr., sent respondent 


the following wire: 


“RETEL 3/15 PLEASE ADVISE REASON WHY YOU 
ARE NOT ACCEPTING SUBERCASEAUXS SHIPMENT 
ON THE TERESA AND LARRAINS SHIPMENTS ON 
THE TERESA AND CECILIA SO THAT I MAY ADVISE 
THE SHIPPERS ACCORDINGLY.” 


10. On March 16, 161, respondent sent William H. Kopke, Jr., 


the following wire: 


“RETEL 3-16 REASON NOT ACCEPTING SUBERCAS- 
EAUX SHIPMENT ON THE TERESA AND LARRAINS 
SHIPMENTS ON THE TERESA AND CECILIA INCOR- 
RECT SAILING DATES AND INCORRECT MANIFESTS 
FURTHERMORE AS MENTIONED PREVIOUS WIRE 
BROTHER NICK MAY OR MAY NOT CANCEL OLIVIA 
AND MARGARITA FOR REASONS OF HIS OWN WHICH 
I AM SURE HE WILL EXPRESS UPON RETURN TO 
OFFICE TUESDAY OR WEDNESDAY.” 


11. On March 18, 1961, respondent sent William H. Kopke, Jr., 


the following wire: 
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“BILL NOT ACCEPTING ANY ONIONS FROM EITHER 
SHIPPER AS CONTRACT STATED IN LETTERS OF 
CREDIT HAS NO BEEN FULFILLED.” 


12. On March 20, 1961, respondent sent William H. Kopke, Jr., 
the following wire: 

“RETEL 18TH CANCEL ALL ONIONS UNDER CON- 

TRACTS 2429 AND 2430” 


18. On March 20, 1961, William H. Kopke, Jr., sent respond- 
ent the following wire: 

“REGARDING CONFIRMATION NUMBER 2430 LAR- 

RAIN CABLED TODAY STATING THAT WILL CAN- 

CEL PROVIDED YOU PAY CECILIA TERESA OTHER- 

WISE WOULD REFER MATTER VIA MINISTRY TO 

AMERICAN GOVERNMENT.” 


14. The informal complaint was filed on March 22, 1961, which 
was within 9 months after the alleged cause of action herein 
accrued. 


CONCLUSIONS 


Respondent alleges that its rejection of the 3,050 crates of 
onions shipped to it by complainant in the SS Santa Teresa and 
SS Santa Margarita was justified, as was its repudiation of the 
contract with respect to the remainder of the onions (3,950 
crates) covered by such contract, due to complainant’s failure to 
ship the onions on the precise dates and in the exact percentages 
as to sizes specified in the contract. Respondent points to the 
contents of the letter of credit as correctly reflecting the terms 
of the contract between the parties. 


Complainant takes the position that the dates for shipping the 
onions from Chile to New York were not definite but were only 
approximate, and that the percentage of sizes agreed upon by 
the parties had reference only to the percentages measured 
against the total lot of 7,000 crates and not to the distribution 
of these sizes within the individual shipments. Complainant takes 
the further position that the contract between the parties was 
correctly reflected by the contents of the memorandum of sale 
issued by the broker. 

Each of the parties received a copy of the memorandum of 
sale prepared by the broker, who testified by deposition that the 
memorandum correctly set forth the terms of the agreement 
which he negotiated between the parties. Respondent’s presi- 
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dent, Nicholas Murlas, testified at the oral hearing, however, 
that upon receipt of the memorandum by respondent, he (Mur- 
las) called the broker on the telephone and protested the con- 
tents thereof as they related to approximate shipping dates, quan- 
tities, and the percentage of size. The broker, in his deposition, 
denied that any such protest was received from respondent. On 
the basis of all the evidence, we are of the opinion that respond- 
ent made no protest with respect to the contents of the memo- 
randum of sale, and it is so concluded. 


On the whole record, we conclude that the broker’s memoran- 
dum of sale correctly reflects the agreement between the par- 
ties, and is better evidence of such agreement than is the con- 
tents of the letter of credit upon which respondent relies. The 
memorandum’s primary function is the spelling out of the terms 
of the agreement, while the first function of the letter of credit 
was to establish respondent’s financial responsibility. 


We next turn our attention to respondent’s performance under 
the contract, and find the following: 


No. Crates 
per Ship 
Name of To required No. Crates Date Ship No. Days 
Ship Sail under contr. Shipped Sailed Late 
Teresa Feb. 24 1,200 1,050 Mar. 2 6 
Cecilia Mar. 3 2,000 2,000 Mar. 6 3 
Olivia Mar. 10 2,500 None Mar. 28 18 
Margarita Mar. 17 1,300 None Mar. 21 4 


The Teresa was six days late in sailing. Complainant thus 
failed to compy with the contract, at least as to this shipment, 
in substantial breach of contract. While it is true that we find 
that the shipping dates under the contract were to have been 
approximate, we do not believe that the parties intended that 
this would allow complainant to deviate from the contract terms 
to the extent that it did here. 


Complainant in its brief, however, urges the conclusion that 
timely delivery was made in this case with respect to the onions 
contained in the Teresa, in that such onions purportedly were 
on the pier in Valparaiso on February 24, 1961, the scheduled 
sailing date for the vessel. In support of this argument com- 
plainant quotes section 46.41(a) of the regulations in effect in 
February 1961, in relevant part, as follows: 


“(a) “‘Today’s shipment’, or shipment on a specified date 
(such as ‘shipment September 12’), means in connection 
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with shipments by rail, that the goods referred to shall be 
under billing by the transportation company on the date the 
order is given or on the date specified in time to be picked 
up by a train schedule to move that day’s loadings from the 
shipping point. When used in connection with shipments by 
boat, this term shall mean that the goods shall be placed 
alongside the boat and be under billing in time to be loaded 
and shipped on a boat scheduled to leave before midnight of 
the date specified.” 


Under the regulation quoted, the goods not only would have 
required to have been placed alongside the boat, but to have been 
under billing on February 24, 1961. The bill of lading, however, 
issued by the ocean carrier for the Teresa, was dated March 2, 
1961, or the date the Teresa sailed from Valparaiso. Accordingly, 
we conclude that complainant’s argument in this respect is not 
well founded. 


We need not consider complainant’s performance with respect 
to the shipments which were required, under the terms of the 
contract, to have been made on the Olivia and the Margarita, 
since the contract involved herein was entire and not divisible. 
It could not be performed by complainant unless and until the 
entire quantity of onions stipulated by the contract were deliv- 
ered. The fact that the onions were deliverable in separate lots 
and at different times in the future did not necessarily deprive 
the contract of the character of entity or make it other than a 
single one in respect to all the goods embraced in its terms. 
Pakas v. Hollings-head, 184 N.Y. 211, 77 N.E. 40 (1906). In 
short, we conclude that this was a contract with one fundamen- 
tal, single, and indivisible agreement, which was substantially 
breached by complainant, thus giving respondent ample basis 
for repudiation. Clark Contracting Co. v. City of New York, 
229 N.Y. 413, 128 N.E. 241 (1920). 


We conclude, therefore, that respondent’s rejection of the 3,050 
crates of onions, and, in fact, its repudiation of the contract, 
was not without reasonable cause and was not in violation of sec- 
tion 2 of the act (7 U.S.C. 499b). Accordingly, the complaint 
should be dismissed. 


ORDER 
The complaint is dismissed. 
Copies of this order shall be served on the parties. 
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(No. 9767) 


SUBERCASEAUX Y RIESCO LTDA. v. MURLAS BROTHERS COMPANY. 
PACA Docket No. 8629. Decided April 12, 1965. 


Late shipment—Rejection with reasonable cause—Indivisible contract 


Where late delivery of one lot and failure to ship second lot of onions 
resulted in breach of indivisible contract, respondent’s rejection of the 
lot shipped and repudiation of entire contract not without reasonable 
cause. 


Mr. LeRoy W. Gudgeon, Chicago, Ill., for complainant. Mr. Edward T. Foley, 
Chicago, Ill., for respondent. Mr. Edward A. Slater, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). An informal complaint was filed March 22, 1961. The for- 
mal complaint was filed December 11, 1961. Complainant seeks 
an award of reparation in the amount of $6,936.23, which is 
alleged to be damages suffered by complainant in connection with 
the sale to respondent of 8,000 crates of onions on February 1, 
1961. 


A copy of the Department’s report of investigation and a copy 
of the formal complaint were served upon respondent on Jan- 
uary 9, 1962. A copy of the report of investigation was served 
upon complainant on the same date. Respondent filed an answer 
to the formal complaint on January 17, 1962, wherein it admits 
the terms of the contract, but alleges that the shipments were 
not made on the dates specified and that the sizes were not as 
specified, in breach of contract. 


At the request of respondent, an oral hearing was held at Chi- 
cago, Illinois, on April 9, 1964. Both parties were represented 
by counsel. The depositions of Alejandro Rozas and William H. 
Kopke, Jr., were received in evidence on behalf of complainant, 
while Nicholas J. Murlas, president of respondent corporation, 
appeared and testified in its behalf. Briefs were filed by both 
parties. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Carlos Subercas- 
eaux Ovalle, Gonzalo Subercaseaux Zanartu, Ignacio Riesco Rivas, 
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Javier Montes Moreira, and Olga del Rio Subercaseaux, doing 
business as Subercaseaux Y Riesco Ltda., whose address is Ban- 
dera 162, P.O. Box 1709, Santiago, Chile. 


2. Respondent, Murlas Brothers Company, is a corporation 
whose address is 110 North Franklin Street, Chicago, Illinois. At 
the time of the transactions involved herein, respondent was 
licensed under the act. 


3. On or about February 1, 1961, in the course of foreign com- 
merce, complainant sold to respondent 8,000 crates of Chilean 
onions, Valencia variety, at an agreed price of $1.45 per crate, 
f.o.b. Valparaiso, Chile. The sale was negotiated by a broker, 
William H. Kopke, Jr., of New York, New York, who issued a 
Brokers Memorandum of Sale in connection therewith. Included 
in the memorandum were the following relevant provisions. 


“Shipment from: Valparaiso, Chile on 4 steamers 


“Time of Shipment: 1300 certs Santa Teresa 2/24, Santa Ce- 
celia 3000 ecrts 3/3, 2500 crts Santa Olivia 3/10, 1200 crts 
Santa Margarita 3/17. 


ce ak, Ce 


“Terms, How Payable: Irrevocable letter of credit to be air- 
mailed immediately to First National City Bank, Santiago, 
Chile, in favor of shippers. Credit to specify ‘partial ship- 
ments permitted.’... 


“Special Agreement, if any: ... Shipper to guarantee 90% 
sound arrival at New York. 


“Commodity and Specifications: Chilean onions... . 
“Sizes: 48/72—30% 48’s 
50% 60’s 
20% 72’s 
66% * * 
“Quantities, percentages and shipping dates are under- 
stood to be approximate.” 


A copy of the memorandum was forwarded to and received by 
each of the parties, neither of which made any complaint with 
respect to the contents thereof. 


4. Respondent arranged for the issuance of a letter of credit, 
No. 29424, to complainant for $11,600, under date of February 
9, 1961. The credit instrument, in relevant part, provided for 
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payment upon the shipment by complainant to respondent of 
“. . » approximately 8,000 crates Valencia onions. . . 30% 48’s, 
50% 60’s, 20% 72’s, partial shipments permitted as follows: 
approximately 1,300 crates via S.S. Santa Teresa sailing Febru- 
ary 24; approximately 3,000 crates via S.S. Santa Cecelia sail- 
ing March 3; approximately 2,500 crates via 8.S. Santa Olivia 
sailing March 10; and approximately 1,200 crates via S.S. San- 
ta Margarita sailing March 17, from Valparaiso, Chile, to New 
Te 66 


5. On February 21, 1961, the broker, William H. Kopke, Jr., 
wrote to respondent the following: 


“Re: Contract #2429 
8,000 crates Chilean Onions 
Acc. Subercaseaux Y Riesco Ltda. 


“Please be advised that I received a letter from the above 
shippers today dated February 16, which reads as follows 
translated: 
‘Regarding onions for Murlas Bros. Co., we have received 
the letter of credit #29424 of the Continental Illinois Na- 
tional Bank which we feel bears defects which might bring 
us difficulties at the negotiation of the documents. 
‘Possibly Messrs. Murlas Bros. Co., in their effort to assure 
themselves of fulfillment on our part, did not realize that 
with strict clauses such as the indication of the sailing dates 
of the steamers, they would prevent us from being able to- 
collect in case there was a delay in the sailing from Val- 
paraiso. 
‘It is our wish to make these exports on the dates indi- 
cated, but we cannot risk to be subject to not being able to 
negotiate the documents, because of some force-major in the 
sailings of steamers indicated in the letter of credit. 
‘We believe that we cannot operate unless Messrs. Murlas 
Bros. Co. change the following clauses in the letter of credit 
of which we attach copy and which we feel must be changed 
as follows: 
‘Evidencing shipment of 8,000 cases of Valencia onions at 
1.45 a box FOB Valparaiso 30% 48, 50% 56, 60 and 64, 
20% 72, partial shipments permitted as follows: 
Approximately 1300 cases Chilean onions per steamer 
STA. TERESA 
sailing approximately February 24. 
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Approximately 300 cases Chilean Onions per steamer 
STA. CECELIA 
sailing approximately March 3rd. 


Approximately 2500 cases Chilean Onions per steamer 
STA. OLIVIA 

sailing approximately March 10th. 

Approximately 1200 cases Chilean Onions per steamer 
STA. MARGARITA 

sailing approximately March 17th. 

From Valparaiso Chile to New York 


‘The drafts to be payable in Chile against acceptance of the 
drawee of the quality of the merchandise exported, through 
cable advice not later than 5 days after the arrival of the 
steamer. If the bank does not receive the referred advice, 
the quality of the onions will be considered as accepted. 


‘We ask that if Messrs. Murlas Bros. Co. do not agree to 
these changes in the letter of credit, that they obtain the 
services in Chile of the Surveillance International or of 
another Control firm.’ 


“TI consider the request of the shipper to be justified in that 
the sailing dates should be specified as ‘approximate.’ I also 
feel that acceptance of the onions by you within 5 days 
after arrival of steamer in New York should be a very sat- 
isfactory arrangement for you and I suggest that you ac- 
cede to his request in this respect. 

“T suggest that you instruct your bank to make the neces- 
sary amendments in the credit immediately and advise me 
promptly of what you are doing so I can cable the shipper 
accordingly. 


“Thank you.” 


6. On February 24, 1961, respondent sent William H. Kopke, 
Jr., the following wire: 


“REFERENCE YOUR WIRE AND LETTERS WE DID 
ADVISE OUR BANK TO CABLE AMENDMENT OUR 
LETTERS OF CREDIT TO NOTIFY MURLAS BROTH- 
ERS ALSO ADVISE ACCEPTANCE NOT LATER THAN 
FIVE DAYS AFTER UNLOADING OF STEAMER. HOW- 
EVER DID NOT CHANGE SHIPPING DATES TO READ 
‘ABOUT’ AS UNDERSTAND LABOR TROUBLE IN 
CHILE.” 
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7. The stevedores at the port of Valparaiso were on strike be- 
tween February 23 and March 2, 1961, and between March 8 
and March 25, 1961. 


8. The SS Santa Teresa sailed from Valparaiso on March 2 
with 1,300 crates of onions on board billed to respondent at New 
York. The SS Santa Cecilia sailed on March 6, but carried no 
onions billed to respondent. The SS Santa Margarita sailed 
from Valparaiso on March 21, with 215 crates of onions in her 
hold billed to respondent at New York City. The SS Santa Olivia 
sailed from Valparaiso on March 28, but carried no onions billed 
to respondent. The voyage between Valparaiso and New York 
City normally takes 18 or 19 days. 


9. On March 14, 1961, the broker, William H. Kopke, Jr., wrote 
respondent the following: 


“RE: CONTRACT #2429 
A/C Supercaseaux & Riesco Ltda. 


“T am enclosing herewith copy of B/L#61, copy of Sanitary 
Certificate No. 1154 S 1263, copy of Certificate of Origin 
No. 001094 and copy of Commercial Invoice No. 106 cover- 
ing the shipment of 1300 cases of onions made by the above 
shipper on the steamer SS SANTA TERESA under the 
above contract. 


“T received a letter from Subercaseaux dated March 9th in 
which they state the following: 


‘RE: SANTA CECILIA—THIS STEAMER DID NOT 
TAKE THE SHIPMENT INTENDED FOR MESSRS. 
MURLAS BROS. BECAUSE IT LEFT VALPARAISO 
UNEXPECTEDLY BECAUSE THERE WERE NO 
STEVEDORES DUE TO PARLIAMENTARY ELEC- 
TIONS WHICH TOOK PLACE ON THAT DAY, AND 
THE STEAMER DID NOT WAIT UNTIL MONDAY 
AS HAD BEEN PLANNED, 


‘RE: STRIKE OF STEVEDORES — AT THIS MO- 
MENT WE ARE HAVING A STRIKE OF STEVE- 
DORES WHICH HAS PARALYZED THE SHIP- 
MENTS INCLUDING THOSE OF FRUITS. WE 
HOPE THAT THIS SITUATION WILL BE SOLVED 
IN OPPORTUNE TIME IN ORDER TO BE ABLE 
TO CONTINUE SHIPPING AS PER YOUR IN- 
STRUCTIONS ON THE STEAMER SANTA OLIVIA.’ 





514 


PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 24 A.D. 509 





“TI shall keep you advised of developments. 


“For your information the steamer SANTA TERESA is ex- 
pected to arrive on Saturday, March 18th, and I suggest 
that you send the shipping documents covering your ship- 
ment on this steamer to the customs broker, Barr Shipping 
Co., 44 Beaver Street, New York 4, New York, as soon as 
possible with your corresponding instructions. If you want 
Gov’t Inspection to be obtained you can instruct Barr to 
arrange for it.” 


10. On March 15, 1961, respondent sent William H. Kopke, 


Jr., the following wire: 


“BILL PLEASE ADVISE SUBERCASEAUX RIESCO 
THAT WE ARE NOT ACCEPTING THEIR SHIPMENTS 
ON BOTH SS TERESA AND SS CECILIA AND ADVIS- 
ING OUR BANK ACCORDINGLY. NICK IS DUE BACK 
IN OFFICE MONDAY AND WILL ADVISE YOU FUR- 
THER REGARDING SHIPMENTS ON OLIVIA AND 
MARGARITA. PERSONALLY BELIEVE NICK WILL RE- 
FUSE OLIVIA AND MARGARITA SHIPMENTS ALSO 
HOWEVER I SHALL LEAVE THAT UP TO HIM.” 


11. On March 16, 1961, respondent sent William H. Kopke, 


Jr., the following wire: 


“RETEL 3-16 REASON NOT ACCEPTING SUBER- 
CASEAUX SHIPMENT ON THE TERESA AND LAR- 
RAINS SHIPMENTS ON THE TERESA AND CECILIA 
INCORRECT SAILING DATES AND INCORRECT MANI- 
FESTS FURTHERMORE AS MENTIONED PREVIOUS 
WIRE BROTHER NICK MAY OR MAY NOT CANCEL 
OLIVIA AND MARGARITA FOR REASONS OF HIS OWN 
WHICH I AM SURE HE WILL EXPRESS UPON RETURN 
TO OFFICE TUESDAY OR WEDENSDAY.” 


12. On March 17, 1961, William H. Kopke, Jr., sent respond- 


ent the following wire: 


“REURTEL YESTERDAY CONCERNING CONTRACT 
NUMBER 2429 SUBERCASEAUX REPLIED BY CABLE 
TODAY STATING QUOTE WE HAVE COMPLIED WITH 
CONTRACT AND CANNOT MAKE OURSELVES RE- 
SPONSIBLE FOR THE DELAY IN THE SAILING OF 
THE STEAMER STOP WE COULD ARRANGE NOT TO 
SHIP THE BALANCE UNQUOTE. PLEASE ADVISE 
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IMMEDIATELY SINCE TERESA UNLOADING NEW 
YORK MONDAY AND OLIVIA AND MARGARITA NOW 
LOADING AT VALPARAISO.” 


13. On March 18, 1961, respondent sent William H. Kopke, Jr., 
the following wire: 


“BILL NOT ACCEPTING ANY ONIONS FROM EITHER 
SHIPPER AS CONTRACT STATED IN LETTERS OF 
CREDIT HAS NOT BEEN FULFILLED.” 


14. On March 20, 1961, respondent sent William H. Kopke, 
Jr., the following wire: 


“RETEL 18TH CANCEL ALL ONIONS UNDER CON- 
TRACTS 2429 AND 2430.” 


15. The informal complaint was filed on March 22, 1961, which 
was within 9 months after the alleged cause of action herein 
accrued. 


CONCLUSIONS 


Respondent alleges that its rejection of the 1,515 crates of 
onions shipped to it by complainant in the SS Santa Teresa and 
the SS Santa Margarita was justified, as was its repudiation of 
the contract with respect to the remainder of the onions (6,485 
crates) covered by such contract, due to complainant’s failure to 
ship the onions on the precise dates and in the exact percentages as 
to sizes specified in the contract. Respondent points to the con- 
tents of the letter of credit as correctly reflecting the terms of 
the contract between the parties. 


Complainant takes the position that the dates for shipping the 
onions from Chile to New York were not definite but were only 
approximate, and that the percentage of sizes agreed upon by 
the parties had reference only to the percentages measured 
against the total lot of 8,000 crates and not to the distribution 
of these sizes within the individual shipments. Complainant 
takes the further position that the contract between the parties 
was correctly reflected by the contents of the memorandum of 
sale issued by the broker. 


Each of the parties received a copy of the memorandum of 
sale prepared by the broker, who testified by deposition that the 
memorandum correctly set forth the terms of the agreement 
which he negotiated between the parties. Respondent’s president, 
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Nicholas Murlas, testified at the oral hearing, however, that 
upon receipt of the memorandum by respondent he (Murlas) 
called the broker on the telephone and protested the contents 
thereof as they related to approximate shipping dates, quanti- 
ties, and the percentage of size. The broker, in his deposition, 
denied that any such protest was received from respondent. On 
the basis of all the evidence, we are of the opinion that respon- 
dent made no protest with respect to the contents of the memor- 
andum of sale, and it is so concluded. 

On the whole record, we conclude that the brokers memoran- 
dum of sale correctly reflects the agreement between the parties, 
and is better evidence of such agreement than is the contents of 
the letter of credit upon which respondent relies. The memoran- 
dum’s primary function is the spelling out of the terms of the 
agreement, while the first function of the letter of credit was to 
establish respondent’s financial responsibility. 


We next turn our attention to respondent’s performance under 
the contract, and we find the following: 


No. crates 
per ship 
Name of To required No. crates Date ship No. days 
Ship Sail under contr. shipped sailed late 
Teresa Feb. 24 1,300 1,300 Mar. 2 6 
Cecilia Mar. 3 3,000 None Mar. 6 2 
Olivia Mar. 10 2,500 215 Mar. 28 18 
Margarita Mar. 17 1,200 None Mar. 21 4 


The Teresa was six days late in sailing and no onions were 
shipped to respondent on the Cecilia. Complainant thus failed 
to comply with the contract as to these two shipments, in sub- 
stantial breach thereof. While it is true that we find that the 
quantities and shipping dates under the contract were to have 
been approximate, we do not believe that the parties intended 
that this would allow complainant to deviate from the contract 
terms to the extent that it did. 

Complainant in its brief, however, urges the conclusion that 
timely delivery was made in this case with respect to the onions 
contained in the Teresa, in that such oniohs purportedly were 
on the pier in Valparaiso on February 24, 1961, the scheduled 
sailing date for this vessel. In support of this argument com- 
plainant quotes section 46.41(a) of the regulation in effect in 
February 1961, in relevant part, as follows: 

“(a) ‘Today’s shipment’ or shipment on a specified date 
(such as ‘shipment September 12’), means in connection with 
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shipments by rail, that the goods referred to shall be un- 
der billing by the transportation company on the date the 
order is given or on the date specified in time to be picked up 
by a train schedule to move that day’s loadings from the ship- 
ping point. When used in connection with shipments by boat, 
this term shall mean that the goods shall be placed along- 
side the boat and be under billing in time to be loaded and 
shipped on a boat scheduled to leave before midnight of the 
date specified.” 


Under the regulation quoted, the goods not only would have 
been required to have been placed alongside the boat, but to have 
been under billing on February 24, 1961. The bill of lading, 
however, issued by the ocean carrier for the Teresa, was dated 
March 2, 1961, or the date the Teresa sailed from Valparaiso. 
Accordingly, we conclude that complainant’s agrument in this 
respect is not well founded. 


We need not consider respondent’s performance with respect 
to the shipments which were required, under the terms of the 
contract, to have been made on the Olivia and the Margarita, 
since the contract involved herein was entire and not divisible. 
It could not be performed by complainant unless and until the 
entire quantity of onions stipulated by the contract were deliv- 
ered. The fact that the onions were deliverable in separate lots 
and at different times in the future did not necessarily deprive 
the contract of the character of entity or make it other than a 
single one in respect to all the goods embraced in its terms. 
Pakas v. Hollings-head, 184 N.Y. 211, 77 N.E. 40 (1906). In 
short, we conclude that this was a contract with one fundamen- 
tal, single, and indivisible agreement, which was substantially 
breached by complainant, thus giving respondent ample basis for 
repudiation. Clark Contracting Co. v. City of New York, 229 
N.Y. 413, 128 N.E. 241 (1920). 


We conclude, therefore, that respondent’s rejection of the 1,515 
crates of onions, and, in fact, its repudiation of the contract, was 
not without reasonable cause and was not in violation of section 
2 of the act (7 U.S.C. 499b). Accordingly, the complaint should 
be dismissed. 


ORDER 


The complaint is dismissed. 
Copies of this order shall be served on the parties. 
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MENDELSON-ZELLER Co., INC. v. RocKY PrRopUCE. PACA Docket 
No. 9546. Decided April 19, 1965. 


Adjustments—For decline in market value—Not established 


Where cantaloups met contract requirements in f.o.b. sale and no agree- 
ment made for reduction in price to correspond with decline in market 
value, respondent liable for full balance of contract price. 


Dreher, McCarthy & Dreher, San Francisco, Calif., for complainant. Re- 
spondent pro se. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
in which complainant seeks relief in the amount of $403. 


A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent and 
respondent filed an answer. Since the amount involved is less 
than $1,500, the issues are submitted under the shortened pro- 
cedure provided in the rules of practice (7 CFR 47.20). The 
verified pleadings, with their attached exhibits, and the report 
of investigation constitute the evidence. Each party also filed a 
brief. 


FINDINGS OF FACT 

1. Complainant, Mendelson-Zeller Co., Inc., is a corporation 
whose address is Number 1 Drumm Street, San Francisco, Cali- 
fornia. 

2. Respondent is a partnership composed of Rocco Russo and 
Dominic Russo, doing business as Rocky Produce, whose address 
is 2489 Russell Street, Detroit, Michigan. At the time of the 
transaction involved herein, respondent was licensed under the 
act. 


3. On June 23, 1964, in the course of interstate commerce, an 
oral contract for the sale and delivery in Detroit of 416 crates 
of Arizona cantaloupes, U.S. No. 1 at $5.50 per crate, f.o.b. 
Yuma, Arizona, plus $70 topice, was negotiated by brokers C. 
H. Robinson, Inc., with complainant as seller and respondent 
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as buyer. The produce left Yuma in car PFE 8773 on June 21, 
1964. A Federal inspection completed on this date certified that 
the cantaloupes graded U.S. No. 1 at Yuma. On June 23, 1964, 
at 2:55 p.m. the seller ordered the produce diverted to the buyer 
in Detroit. 


4. Prior to arrival of the shipment, respondent orally re- 
quested a reduction of 50 cents per crate. This was refused. 


5. On June 28, 1964, in Detroit, the car was partially un- 
loaded by respondent, who then obtained a Federal inspection. 
The certificate of inspection, in relevant part, reads: 


“Condition: Mostly firm to ripe and firm, some hard; ground 
color mostly turning yellow to yellow, some green. Average 
1% fresh burst melons. Average 1% soft melons. Most sam- 
ples 1 to 4 melons per crate, some none, average 7% damage 
by soft bruises affecting all stages of maturity scattered 
throughout pack and load. Average 1% decay. 


“Grade: Meets quality requirements but fails to grade U.S. 
No. 1 only account condition.” 


6. Respondent paid $1,955 of the contract price of $2,358, and 
has failed to remit the balance due. 


7. The formal complaint was filed on August 3, 1964, which 
was within 9 months after accrual of the cause of action herein. 


CONCLUSIONS 


Respondent suggests that it was entitled to a reduction of the 
contract price to correspond with a decline in market value. This 
argument has no merit since the contract price can be changed 
only by agreement of the parties and the facts show no such 
agreement. 


It is undisputed that the broker’s Standard Memorandum of 
Sale, submitted into evidence by respondent, is an accurate rec- 
ord of the contract actually entered into by the parties hereto. 
This memorandum shows that the terms were f.o.b. Yuma, Ari- 
zona. Respondent contends that the cantaloupes were required 
to grade U.S. No. 1 on arrival in Detroit and that they failed 
to do so. The contract in this case called for U.S. No. 1 canta- 
loupes, f.o.b. Yuma, Arizona, which means that the cantaloupes 
were required to meet that grade at shipping point, but were not 
required to grade U.S. No. 1 in Detroit. Under the f.o.b. con- 
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tract the seller warranted that the cantaloupes would arrive at 
Detroit without abnormal deterioration if transportation service 
and conditions were normal. The inspection of the cantaloupes on 
June 28 shows that the cantaloupes did not abnormally deteri- 
orate in transit. The defects were only slightly in excess of the 
tolerance for the grade. We conclude that the cantaloupes met 
contract requirements, and that respondent’s failure to pay the 
full contract price is a violation of section 2 of the act. Repa- 
ration should be awarded to the complainant in the amount of 
$403, this being the balance due on the contract. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay complainant, as reparation, $403, with interest thereon at 
the rate of 5 percent per annum from August 1, 1964, until paid. 


The facts herein shall be published and copies served upon the 
parties. 


(No. 9769) 


VALLEY PACKING Co. v. S. ALBERTSON CO., INC. PACA Docket 
No. 9392. Decided April 19, 1965. 


Petition for reconsideration—Dismissal 


No error is found in the method used to compute respondent’s damages in 
the order of February 11, 1965, which is otherwise supported by the 
evidence and the law applicable thereto and respondent’s petition for 
reconsideration is therefore dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER UPON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued on February 11, 1965, awarding complain- 
ant reparation against respondent in the amount of $404.95, with 
interest. A copy of the order was served upon respondent on 
February 15, 1965, and thereafter, respondent’s counsel requested 
an extension of time to file a petition for reconsideration, which 
was granted, and the order of February 11, 1965, was stayed, 
pending the issuance of a further order in the proceeding. Re- 
spondent’s petition for reconsideration was filed on March 8, 


1965. 
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In his petition, counsel for respondent contends that the meth- 
od of computing damages used by the Judicial Officer in the 
order of February 11, 1965, was erroneous. In paragraph 2 of 
the petition, counsel suggests a “formula” for computing re- 
spondent’s damages in this case, using as a basis therefor the 
market value of the commodity at Boston, Massachusetts, and 
the resale price of the goods at Detroit, Michigan. Tne method 
suggested in the petition, which appears to be based upon the 
decision in Kirby and Little Packing Co. v. United Fruit and 
Produce Company, 16 A.D. 1066, is inappropriate and incorrect 
in this case. In the Kirby and Little Packing Co. case, market 
prices at Cincinnati, where the goods were resold, were found 
to be substantially the same as those in St. Louis, the destina- 
tion specified in the contract, on the date the goods would have 
arrived at St. Louis. Thus, the circumstances in that case were 
different from the circumstances of this case. 


All of the matters and points referred to in respondent’s peti- 
tion were fully considered at the time the prior order was issued. 
Upon reconsideration, we find no error in the method used to 
compute respondent’s damages. We also find that the order of 
February 11, 1965, is supported by the evidence and the law ap- 
plicable thereto. Accordingly, respondent’s petition should be 
and hereby is dismissed, without prior service upon complain- 
ant. The stay order of February 23, 1965, is hereby vacated. The 
reparation awarded in the order of February 11, 1965, shall be 
paid within 30 days from the date of this order. 


This order shall be published, and copies of the order shall 
be served upon the parties. 


(No. 9770) 


W. R. ACWORTH, JR. v. ANGELO’S PRODUCE. PACA Docket No. 
9373. Decided April 20, 1965. 


Contract—Sale or consignment—Failure to pay purchase price 


Where respondent failed to prove a consignment contract, respondent liable 
for full purchase prices of 4 truckloads of potatoes. 


Complainant and respondent pro se. Mr. James A. O'Donnell, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). The formal complaint was filed January 7, 1964. Com- 
plainant seeks reparation from respondent in the amount of $2,- 
170, which is alleged to be the total purchase price of four truck- 
loads of potatoes sold by complainant to respondent during the 
month of June 1963. 


A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent on 
January 13, 1964. On the same day, a copy of the report of in- 
investigation was served upon complainant. 


Respondent filed an answer on February 3, 1964, denying the 
purchase of four truckloads of potatoes and alleging that the 
shipments were handled on consignment, with complainant re- 
ceiving correct accountings on the returns. Respondent request- 
ed an oral hearing. 


An oral hearing was held at Rochester, New York, on Septem- 
ber 18, 1964. Neither party was represented by counsel at the 
hearing. Two witnesses appeared and testified, one for each side. 
No briefs were filed. 


FINDINGS OF FACT 


1. Complainant is an individual, W. R. AcWorth, Jr., whose 
address is Birdsnest, Virginia. 


2. Respondent is an individual, Carole Jeanne Pettinella, do- 
ing business as Angelo’s Produce, whose address is 7 Irving 
Parkway, Oakfield, New York. At the time of the transactions 
involved herein, respondent was licensed under the act.. 


3. On or about the dates shown below, and in the course of 
interstate commerce, complainant sold to respondent four truck- 
loads of U.S. No. 1, Size A potatoes, at agreed prices of $1.60 
per cwt. for 50-pound bags, and $1.50 per cwt. for 100-pound 
bags, all f.o.b. Birdsnest, Virginia, as follows: 


Price Total 

Date Quantity per Cwt. Price 
June 19, 1963 700 50-lb. bags $1.60 $ 560 
June 20, 1963 700 50-lb. bags 1.60 560 
June 21, 1963 350 100-lb. bags 1.50 525 
June 21, 1963 850 100-lb. bags 1.50 525 





$2,170 
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4. The contracts between the parties were negotiated by com- 
plainant and respondent’s Angelo Pettinella. 


5. On June 19, 20 and 21, 1963, the four truckloads of pota- 
toes were federally inspected at shipping point, Birdsnest, Vir- 
ginia, and were certified as grading U.S. No. 1, Size A. 


6. On June 29 and July 2, 1963, through the produce distrib- 
uting firm of Outten & Walker, Machipongo, Virginia, complain- 
ant sent four invoices to respondent’s representative “c/o P. C. 
Kellam, Bayview, Virginia,” in the amounts of the agreed pur- 
chase prices, totalling $2,170. 


7. On June 19, 20 and 21, 1963, respondent accepted the four 
truckloads of potatoes at shipping point and, after reselling the 
potatoes at Elba and Buffalo, New York, and Cleveland, Ohio, 
respondent sent four checks to complainant in the amounts and 
on the dates listed below: 


Date Amount 
July 13, 1963 $ 352.36 
July 18, 1963 262.50 
July 27, 1963 178.50 
August 1, 1963 525.88 





Total $1,319.24 
None of these four checks was cashed by complainant. 


8. In a letter dated August 21, 1963, addressed to complain- 
ant’s representative, Outten & Walker, Machipongo, Virginia, 
respondent transmitted her check No. 122, made payable to com- 
plainant in the amount of $1,319.24. Respondent stopped pay- 
ment on this check. 


9. Respondent’s check No. 147, dated October 30, 1963, made 
payable to complainant in the amount of $1,319.24, was mailed 
to the Department at New York City. Respondent’s letter trans- 
mitting this check reads in part, as follows: “Enclosed you will 
find a check for $1319.24 made in the name of W. R. AcWorth, 
Jr. This check may be cashed by Mr. AcWorth without preju- 
dice to the rights of either party.” 


10. Upon receipt of respondent’s check No. 147, referred to in 
Finding of Fact 9, complainant deposited the check after first 
endorsing it in the following manner: “Accepted only as part 
payment for Irish Potatoes.” Respondent stopped payment on 
this check. 
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11. There is now due and owing to complainant from respond- 
ent the agreed total purchase price of the four truckloads of 
potatoes, $2,170, no part of which has been paid. 


12. The formal complaint was filed January 7, 1964, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


It is respondent’s position, as alleged in the answer, that these 
four truckloads of potatoes were received from complainant to 
be handled by respondent on a consignment basis. Having affirm- 
atively alleged this defense, the burden is on respondent to prove 
by a preponderance of the evidence that the agreements entered 
into with complainant called for respondent to sell the potatoes 
on consignment. 


To begin with, certain of respondent’s own records which were 
received in evidence point to sales made between the parties 
rather than consignment transactions. Attached to respondent’s 
answer as respondent’s Exhibits No. 5, 6, 7 and 8, are four hand- 
written statements of account prepared by respondent, each of 
which, in describing quantity and price of the load, expressly 
states: “Purchased from: —W. R. AcWorth, Jr., Birdsnest, Va.” 


Respondent also offered in evidence a series of four letters 
between respondent and complainant’s representative during the 
month of August 1963. In these letters, complainant’s represen- 
tative, Outten & Walker, insisted on payment of the invoice pur- 
chase prices for the shipments and, in its letter of August 19, 
1963, Outten & Walker advised respondent that if the invoices 
were not paid by August 24, 1963, the matter would be turned 
over to the Department. In reply to these letters, respondent’s 
Angelo Pettinella made no express claim that the shipments were 
received on consignment, nor did he deny receiving complain- 
ant’s invoices. It was not until approximately one month later 
that Mr. Pettinella denied receiving the invoices. This informa- 
tion was given to the Department in a letter dated September 
14, 1963. 


Although respondent alleges that the four loads of potatoes 
were received on consignment and that complainant was given a 
correct accounting of the returns, at the hearing Mr. Pettinella 
admitted that one of the transactions was a sale. When asked 
to reconcile this admission with the allegation of the answer, Mr. 
Pettinella replied that it was “A typographical error of some 
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kind.” It appears that the parties had other potato dealings dur- 
ing the 1963 season, all of which respondent concedes were on a 
basis of purchase and sale, the only claimed consignments being 
the three claimed by respondent in this proceeding. 


In support of the claimed sales, complainant testified that his 
books showed no consignments of potatoes over a number of 
years and that all of his potatoes are sold. It is also complain- 
ant’s testimony that if these had been consignment transactions, 
he would not have incurred the expense of obtaining inspections, 
but because his agreement with respondent was on a quality and 
price basis, he ordered the inspections. 


Weare satisfied from our review of the record in this proceeding 
that respondent has failed to sustain her burden of proving, by a 
preponderance of the evidence, that the potatoes here involved 
were to be handled on a consignment basis, and it is so concluded. 
In our opinion, complainant’s testimony and documentary evidence 
warrant our conclusion that the contracts between the parties 
called for the purchase and sale of four truckloads of potatoes. 


Since respondent accepted the four truckloads of potatoes and 
failed to establish any breach of contract by complainant, re- 
spondent is liable for the full purchase prices. Respondent’s fail- 
ure to pay these prices, totalling $2,170, is a violation of section 
2 of the act. Reparation should be awarded complainant in that 
amount, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,170, with interest thereon 
at the rate of 5 percent per annum from July 1, 1963, until paid. 


The facts shall be published and copies hereof shall be served 
upon the parties. 


(No. 9771) 


FT. PIERCE TOMATO GROWERS v. KELLY & WEATHERINGTON, INC. 
PACA Docket No. 9400. Decided April 28, 1965. 


Price adjustment not established—Bankruptcy proceeding not bar to 
issuance of order 


Where agreement for adjustment in price not established, respondent liable 
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for unpaid balance of purchase price. Respondent’s pending bankruptcy 
proceeding not a bar to the issuance of the order. 


Complainant and respondent pro se. Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in the sum of $17,742.68 in con- 
nection with transactions involving four carloads and two truck- 
loads of tomatoes in interstate commerce. 


A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served on respondent, which 
filed an answer thereto admitting that it owed complainant $16,- 
137.27 in connection with the subject transactions, but denying 
liability as to the remainder of $1,605.41 claimed by complain- 
ant. Pursuant to the admission contained in respondent’s answer, 
an order for the undisputed amount of $16,137.27 was issued to 
complainant against respondent on April 22, 1964, with the re- 
maining disputed amount being left for determination in the 
same manner and under the same procedure as would have been 
the case if no order for payment of such undisputed amount had 
been issued. 


Although the amount of damages claimed in the complaint ex- 
ceeds $1,500, the parties waived oral hearing. Accordingly, the 
issues are determined under the shortened procedure provided in 
the rules of practice, 7 CFR 47.20. Pursuant to this procedure 
complainant and respondent were given the opportunity, re- 
spectively, to file an opening and an answering statement, but 
neither did so. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Ft. Pierce Tomato Growers, is a corporation 
whose address is P.O. Box 866, Fort Pierce, Florida. 


2. Respondent, Kelly & Weatherington, Inc., is a corporation 
whose address is P.O. Box 2067, Raleigh, North Carolina. At 
the time of the transactions involved herein, respondent was 
licensed under the act. 
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3. During the period November 29, 1963, to December 19, 1963, 
in the course of interstate commerce, complainant sold to re- 
spondent four carloads and two truckloads of Florida tomatoes 
at a total agreed price of $17,742.68, f.o.b. St. Lucie County, 
Florida. 


4. Pursuant to the contract set forth above and during the 
period November 29 to December 19, 1963, tomatoes meeting 
contract specifications were shipped by complainant from St. 
Lucie County, Florida, to respondent at Raleigh, North Carolina, 
where they arrived and were accepted by respondent. 


5. The total of the f.o.b. contract prices of the six lots of toma- 
toes involved herein is $17,742.68. 


6. The formal complaint was filed on February 14, 1964, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent, in its unverified answer, alleges that “Since we 
are now in the process of bankruptcy, and all our funds are tied 
up, there is nothing we can do at the present time toward set- 
tling . . . claims.” This same defense, however, was raised by 
respondent in Perrine Tomato Growers v. Kelly & Weathering- 
ton, Inc., 23 A.D. 511, and in that case we held that “The issu- 
ance of an order... is not barred by the bankruptcy proceed- 
ing to which respondent is party (citing Anonymous, 12 A.D. 
263).”’ We conclude that the holding in the Perrine case is ap- 
plicable to and decisive of the bankruptcy issue raised in this 
case. 


Complainant in its formal complaint has alleged the sale, ship- 
ment, receipt and acceptance of the subject lots of tomatoes. Com- 
plainant further alleges that the tomatoes met contract require- 
ments but that respondent has failed to make any payment in 
connection with these transactions. Respondent in its answer 
does not dispute these allegations and in fact admits owing com- 
plainant $16,137.27 for the tomatoes involved herein. Respond- 
ent, however, takes the position (as indicated by exhibit No. 2 
to the report of investigation) that adjustments were granted to 
respondent by complainant reducing the purchase prices of the 
several lots of tomatoes by $1,605.41, thus relieving respondent 
of liability with respect to this disputed sum. 


Respondent, as the party affirmatively contending that the pur- 
chase prices of the tomatoes were reduced by complainant in the 
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amount of $1,605.41, has the burden of proving such contention 
by a preponderance of the evidence. Respondent has submitted 
no evidence in support of this contention, aside from its letter 
to that effect of February 24, 1964, addressed to the Department 
and previously referred to in these conclusions as exhibit No. 2 
to the report of investigation. This letter, however, standing 
alone, is not sufficient to establish that complainant granted re- 
spondent a reduction in the purchase prices of the tomatoes total- 
ing $1,605.41, or in any amount. 

The total f.o.b. purchase prices of the tomatoes involved here- 
in is $17,742.68. We have already awarded $16,137.27 of this 
sum to complainant as an undisputed amount in our order of 
April 22, 1964. This leaves for disposition in this order a bal- 
ance of $1,605.41 due and owing complainant from respondent. 
Respondent’s failure to pay this amount to complainant is in 
violation of section 2 of the act, for which reparation should 
be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,605.41, with interest there- 
on at the rate of 5 percent per annum from January 1, 1964, 
until paid. 

Copies of this order shall be served on the parties. 


(No. 9772) 


MUTUAL VEGETABLE SALES v. NEIMAN Bros. PACA Docket No. 
9550. Decided April 28, 1965. 


Lettuce—Excessively leafy—Failure to establish 


Where alleged breach of contract for excessively leafy lettuce not estab- 
lished, respondent liable for balance of contract price. 


Mr. T. C. Curry, Bureau of Service, Grower-Shipper Vegetable Association 
of Central California, Salinas, California, for complainant. Respondent 
pro se. Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
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cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.), A timely complaint was filed in which complainant seeks 
reparation against respondent in connection with a transaction 
involving a shipment of lettuce in interstate commerce. 


A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent and 
respondent filed an answer. Since the amount involved does not 
exceed $1,500, the issues are submitted under the shortened pro- 
cedure provided in the rules of practice (7 CFR 47.20). Pursu- 
ant to such procedure, both parties were afforded full opportun- 
ity to present further evidence, but no additional evidence was 
offered. 


FINDINGS OF FACT 


1. Complainant, Mutual Vegetable Sales, is a corporation 
whose address is P.O. Box 1996, Salinas, California. 


2. Respondent is an individual, Herbert William Neiman, do- 
ing business as Neiman Bros., whose address is 204 Miller Street, 
Newark, New Jersey. At the time of the transaction involved 
herein, respondent was licensed under the act. 


3. On or about March 12, 1964, in the course of interstate com- 
merce, complainant sold to respondent 628 cartons of 2-dozen size 
lettuce and 76 cartons of 214-dozen size lettuce, at the agreed 
prices of $3.25 f.o.b. plus cooling for the 2-dozen size, and $2.50 
f.o.b. plus cooling for the 214-dozen size, or a total invoice price 
of $2,351.14. 


4. On March 12, 1964, complainant shipped the lettuce from 
El Centro, California, to respondent at Newark, New Jersey, in 
car PFE 9558, in accordance with the contract terms. 


5. On arrival, March 19, 1964, car PFE 9558 was inspected at 
1:35 a.m. by National Inspection Service, whose certificate of 
inspection reads, in relevant part: 


“Commodity: FULL TIGHT PACKS. 214 DOZEN SIZE. 
Heads medium to medium small size. Firm to hard. Fairly 
well trimmed to 60% leafy * * * 
“2 DOZEN SIZE. Heads medium size. Firm to hard. Fairly 
well trimmed to 40% leafy * * *” 


6. On March 19, 1964, at 9:25 a.m., respondent obtained a 
Federal inspection of car PFE 9558. This certificate of inspec- 








PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 24 A.D. 528 





530 


tion describes the lettuce as of the “Iceberg type” and reads, in 
relevant part: 
“Condition of pack: Each lot: Tight in layers. 
“Size: Each lot: Fairly uniform in cartons. 
“Quality: Each lot: Clean, fairly well trimmed. Outer leaves 
good green color. * * * 
“Grade: 2 doz. lot: U.S. No. 1, 66% hard, 25% firm, 21% doz. 
lot: U.S. No. 1, 62% hard, 25% firm.” 


7. Respondent accepted the lettuce, but has paid to complain- 
ant only the sum of $1,241.49, leaving a balance due of $1,109.65, 
no part of which has been paid. 


8. The formal complaint was filed on July 13, 1964, which was 
within 9 months after accrual of the cause of action. 


CONCLUSIONS 


Respondent’s refusal to pay the balance due on this contract 
is based upon his contention that the lettuce supplied was ex- 
cessively leafy. Respondent has failed to show that such was 
the case. The lettuce was “fairly well trimmed” and graded U.S. 
No. 1 at destination. The description “fairly well trimmed” sig- 
nifies “that, on a head of Iceberg type lettuce, wrapper leaves 
do not exceed 6 in number, not more than 4 of which may be 
excessively large and coarse. ‘Wrapper leaves’ means all leaves 
which do not fairly closely enfold the compact portion of the 
head.” (7 CFR 51.2527) Respondent claims that the inspections 
show that the 214-dozen size was 60% leafy and the 2-dozen size 
was 40% leafy. However, these figures were given in the Na- 
tional certificate of inspection only as part of a range, and not 
as an absolute figure, as for instance in the description of the 
214-dozen size, the certificate reads “Fairly well trimmed to 60% 
leafy” (emphasis ours). This description does not mean that the 
lettuce was 60% leafy. 


We conclude that the lettuce met contract requirements, and 
that respondent’s failure to pay the full contract price is a vio- 
lation of section 2 of the act. Reparation should be awarded to 
the complainant in the amount of $1,109.65, this being the bal- 
ance due on the contract. 


ORDER 
Within 30 days from the date of this order, respondent shall 
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pay complainant, as reparation, $1,109.65, with interest there- 
on at the rate of 5 percent per annum from April 1, 1964, until 
paid. 

The facts herein shall be published and copies served upon the 
parties. 


(No. 9773) 


PACIFIC COAST FRUIT DISTRIBUTORS, INC. v. THE AUSTER CO., 
Inc. PACA Docket No. 9000. Decided April 28, 1965. 


Petition for reconsideration—Dismissed 


The order of March 11, 1965, is supported by the evidence and the law 
applicable thereto and respondent’s petition for reconsideration is dis- 
missed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER UPON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.), an order was issued dismissing the complaint. Subse- 
quently, on the basis of a petition for reconsideration filed by 
complainant, the original order was modified March 11, 1965, by 
an order awarding reparation to complainant against respond- 
ent. The order of March 11, 1965, was stayed March 22, 1965, 
to enable respondent to file a petition for reconsideration. On 
April 9, 1965, respondent filed such a petition. 


Upon reconsideration of the order of March 11, 1965, we find 
that some of the matters set forth in respondent’s petition were 
considered at the time of issuance of such order. In our opinion, 
that order is supported by the evidence and by the law applicable 
thereto. Furthermore, respondent’s reference to Ernest E. Fad- 
ler Co. v. Hesser, 166 F.2d 904 (10th Cir. 1948) and the alleged 
fact that the Court there did not consider “the condition, qual- 
ity or grade of the commodity at the time the merchandise was 
tendered back to the seller” is of no assistance to respondent. 
Neither did we for the purpose of determining whether the con- 
tract of purchase and sale had been breached. Rather, the con- 
dition of the carload of oranges was material solely as the basis 
of the mutual mistake of the parties warranting the voiding of 
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the alleged rescission. We see no distinction in legal effect be- 
tween the situation presented herein and, for example, a rescis- 
sion based upon or induced by a material misrepresentation of 
fact. 


In view of the foregoing, respondent’s petition for reconsider- 
ation is hereby dismissed without prior service upon complain- 
ant, the stay order of March 22, 1965, is hereby vacated and the 
reparation awarded to complainant in the order of March 11, 
1965, shall be paid within 30 days from the date of this order. 


(No. 9774) 


PACIFIC LETTUCE Co. v. M & C PRODUCE Co., INc. PACA Docket 
No. 9515. Decided April 28, 1965. 


Rejection untimely—Acceptance—Breach of Contract—Good Delivery 
—Damages 


Having accepted shipment of lettuce by untimely notice of rejection which 
was not clear and unequivocal respondent liable for contract price 
less damages for breach of good delivery standards for lettuce. 


Mr. T. C. Curry, Bureau of Service, Grower-Shipper Vegetable Association 
of Central California, Salinas, California, for complainant. Respondent 
pro se. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in connection with a transaction 
involving a shipment of lettuce in interstate commerce. 


A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent and 
respondent filed an answer. Since the amount involved does not 
exceed $1,500, the issues are submitted under the shortened pro- 
cedure provided in the rules of practice (7 CFR 47.20). Pursu- 
ant to such procedure, complainant filed an opening statement 
and respondent filed an answering statement. Complainant also 
submitted a brief. 
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FINDINGS OF FACT 


1. Complainant, Pacific Lettuce Co., is a corporation whose 
address is P.O. Box 534, Salinas, California. 


2. Respondent, M & C Produce Co., Inc., is a corporation whose 
address is 3301 South Galloway Street, Philadelphia, Pennsyl- 
vania. At the time of the transaction involved herein, respond- 
ent was licensed under the act. 


3. On or about March 28, 1964, in the course of interstate com- 
merce, complainant sold to respondent 704 cartons of Blue Pa- 
cific brand, two-dozen size lettuce, for a total contract price of 
$1,520.24, f.o.b. Blythe, California. 


4. On March 28, 1964, complainant shipped from Blythe, Cali- 
fornia, to respondent in Philadelphia, Pennsylvania, in car SFRD 
11141, lettuce meeting the quantity, brand and size specifications 
of the contract. 


5. Car SFRD 11141 arrived at Philadelphia, Pennsylvania on 
Saturday, April 4, 1964, at 4:17 a.m., and was placed on a track 
other than that assigned to respondent. At 8 a.m. that same 
day, notice of the car’s arrival was mailed to respondent. The 
car was placed on the track assigned to respondent later the 
same day. 


6. The mailed notice of arrival was delivered to respondent on 
Monday , April 6, 1964, at approximately 10 am. At 10:30 a.m. 
respondent requested Federal inspection of the lettuce but was 
informed that a heavy workload would preclude such inspection 
until the following day. 


7. At 10:20 am., April 7, 1964, a Federal inspection of the 
lettuce was made. The report of this inspection, in pertinent 
part, reads: 


“Condition: Heads or portion of heads not affected by con- 
dition factors are fresh and crisp. 

Wrapper leaves: In most cartons 2 to 7 heads per carton (8 
to 28%), in some cartons none, average 12% damage by dis- 
coloration. In one half samples no decay, remainder 1 to 3 
heads per carton (4 to 12%), average 4% decay, Watery 
Soft Rot and Bacterial Soft Rot affecting 2 to 4 wrapper 
leaves. 

Head leaves: Average 2% damage by internal Tipburn. 
Average 4% damage by Aphids. In most cartons none, in 
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many cartons 1 to 4 heads per carton (4 to 16%), average 
% Watery Soft Rot in various stages.” 


8. On April 7, 1964, at 11:45 a.m., respondent sent a wire to 
complainant informing complainant of the results of the Fed- 
eral inspection. Respondent, in its wire, further stated that the 
lettuce failed to meet contract requirements and asked complain- 
ant’s advice with respect to disposition. 


9. On April 10, 1964, respondent abandoned the shipment to 
the Pennsylvania Railroad. 


10. The formal complaint was filed on June 8, 1964, which 
was within 9 months after the alleged cause of action herein 
accrued. 


CONCLUSIONS 


There is no dispute as to the terms of the contract. Nor is 
there any dispute as to the time of arrival of the lettuce at des- 
tination. Complainant contends that respondent accepted the let- 
tuce by failing to give notice of rejection within 24 hours after 
receipt of notice of arrival and failing to notify complainant that 
a Federal inspection had been applied for within that period. Al- 
though the lettuce arrived at destination on April 4, respondent 
did not receive notice of arrival until 10 a.m., April 6, 1964. 
Respondent then had 24 hours to notify complainant that it had 
requested but was unable to obtain Federal inspection of the let- 
tuce within that time. No such notice was given. In addition, 
respondent’s wire of April 7, 1964, sent more than 24 hours after 
receipt of notice of arrival, asked for advice as to disposition but 
did not clearly and unequivocally indicate a rejection of the ship- 
ment. In fact, there is no evidence that respondent gave com- 
plainant any notice of rejection. Accordingly, we conclude that 
respondent accepted the shipment. 


Since the contract did not specify a U.S. grade or percentage 
of condition defects, section 46.44(a) (2) of the regulations (7 
CFR 46.44(a) (2)) is applicable. The inspection of April 7, 1964 
reveals that the lettuce contained more than 15 percent damage 
by condition defects, and therefore did not meet the good deliv- 
ery standards. Complainant’s failure to deliver lettuce meeting 
contract requirements was in violation of section 2 of the act. 


By accepting the shipment respondent became liable for the 
contract price, subject to its right to claim damages resulting 
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from complainant’s breach of the contract. As we have said, 
complainant breached the contract, and the measure of respond- 
ent’s general damages resulting therefrom is the difference be- 
tween the value the lettuce would have had if it had met con- 
tract requirements and the value of the lettuce actually delivered. 
The burden of proving both values is on respondent. 


The Philadelphia Market News reports for Monday, April 6, 
1964, show 2-dozen size cartons of California lettuce, good mer- 
chantable quality and condition, sold in joblot quantities for 
$2.00-$2.25, poorer $1.50. We take the bottom of the range of 
prices for good lettuce, or $2.00 per carton, as the carlot value 
of lettuce meeting contract requirements. On this basis, we con- 
clude that the shipment would have had a value of $1,408, if it 
had been up to contract. Respondent has failed to submit any 
evidence showing the value of the lettuce actually delivered. 
Respondent says merely that the shipment was abandoned to 
the carrier because it would not return freight charges of some 
$900, plus, presumably, a reasonable amount to cover the cost of 
handling. This is no help in fixing the amount for which the let- 
tuce could have been sold. Rather than conclude that respondent 
has failed to prove an element necessary to the computation of 
damages and thereby be in no position to make any allowance 
for the established breach of the contract by complainant, we 
take the $1.50 per carton quotation for “poorer” lettuce as the 
value of the lettuce actually delivered. On this basis, the lettuce 
is treated as having a value of $1,056. The difference between 
this value, $1,056, and the value of lettuce meeting contract re- 
quirements, $1,408, is $352, which we find to be the amount of 
damages sustained by respondent as a result of complainant’s 
breach of the contract. We note, in this connection, that due to 
a market decline of approximately $1.50 per carton between the 
date of purchase and the date of arrival, respondent would have 
sustained a loss of more than $1,000 on the shipment even if 
the lettuce had been up to contract. 


Respondent’s failure to pay complainant the purchase price of 
the lettuce, $1,520.24, less damages of $352 resulting from com- 
plainant’s breach of the contract, is in violation of section 2 of 
the act. Complainant should be awarded reparation in the amount 
of $1,168.24, with interest. 


ORDER 
Within 30 days from the date of this order, respondent shall 
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pay to complainant, as reparation, $1,168.24, with interest there- 
on at the rate of 5 percent per annum from May 1, 1964, until 


paid. 
Copies of this order shall be served upon the parties. 


(No. 9775) 


RUBIN BROS. v. PREVOR-MAYRSOHN INTERNATIONAL, INC. PACA 
Docket No. 9300. Decided April 28, 1965. 


Petition for reconsideration—Dismissal 


The order of March 25, 1965, is supported by the evidence and the law 
applicable thereto and respondent’s petition for reconsideration is dis- 
missed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER ON RECONSIDERATION 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). An order was issued on March 25, 1965, awarding repara- 
tion to complainant against respondent in the amount of $1,- 
234.18, with interest. A copy of this order was served on respond- 
ent on March 29, 1965. Respondent filed a petition for reconsid- 
eration on April 2, 1965, which was within the 10-day period al- 
lowed by section 47.24 of the rules of practice (7 CFR 47.24). 
In accordance with that section, the timely filing of the petition 
automatically operated to set aside our order of March 25 pend- 
ing final action on the petition. 


Upon reconsideration of the order of March 25, 1965, we find 
that all the matters set forth in respondent’s petition were thor- 
oughly analyzed and considered at the time of the issuance of 
such order. The order, in our opinion, is supported by the evi- 
dence and by the law applicable thereto. Accordingly, respond- 
ent’s petition is hereby dismissed without prior service upon 
complainant. 

The order of March 25, 1965, is hereby reinstated and the 
reparation awarded therein shall be paid within 30 days from 
the date hereof. 


Copies of this order shall be served on the parties. 
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(No. 9776) 


TROPICANA IMPORTING COMPANY, INC. v. BANANA TOWN, INC. 
PACA Docket No. 9675. Decided April 29, 1965. 


Undisputed amount 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER REQUIRING PAYMENT OF UNDISPUTED AMOUNT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). An informal complaint was filed August 3, 1964. The for- 
mal complaint was filed November 12, 1964. Complainant seeks 
to recover $4,867.92, which amount is alleged to be due com- 
plainant from respondent in connection with transactions taking 
place between the parties during the period from May 21 to 
June 10, 1964, involving four loads of bananas shipped in for- 
eign commerce. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served on re- 
spondent on December 8, 1964. Respondent failed to file an an- 
swer to the formal complaint within the time allowed for that 
purpose by the rules of practice, 7 CFR 47.8, and was thereafter 
advised, by letter dated January 5, 1965, signed by John J. Di- 
mond, Chief, Regulatory Branch, Fruit and Vegetable Division, 
that it was deemed to be in default. Subsequently respondent 
filed a motion to set aside the default, which motion was granted 
over the objections of complainant. Respondent’s answer to the 
formal complaint, which had been previously submitted, was then 
accepted for filing and a copy was served on complainant. 


Respondent has admitted liability to complainant in the amount 
of $4,607.02 in connection with the transactions involved herein. 
Accordingly, an order requiring respondent to pay to complain- 
ant $4,607.02 as an undisputed amount should be issued. 


Within 30 days from the date of this order, respondent shall 
pay to complainant $4,607.02, with interest thereon at the rate 
of 5 percent per annum from July 1, 1964, until paid. 


Respondent’s liability for the remaining disputed amount is 
left for subsequent determination in the same manner and under 
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the same procedure as would have been the case if no order for 
payment of such undisputed amount had been issued. 


Copies of this order shall be served on the parties. 


(No. 9777) 


THE J. D. HAMILTON FRUIT Co. v. NICK DELIS COMPANY, INC. 
PACA Docket No. 9378. Decided April 30, 1965. 


Authority and duties of broker—Brokerage—Untimely counterclaim 


Respondent liable for agreed brokerage on produce subject to this proceed- 
ing where counterclaim for improper performance of duties of broker 
dismissed. 

Mr. Ernest R. Whitmore, Jr., Wenatchee, Wash., for complainant. Langer 
& Simpson, San Francisco, Calif., for respondent. Mr. William L. An- 
derson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). An informal complaint was filed on October 14, 1963. A 
formal complaint was filed November 8, 1963, wherein it is al- 
leged that complainant negotiated on behalf of respondent the 
sale of 19 loads of potatoes, strictly in accordance with the in- 
structions of, and within the scope of authority conferred by, 
respondent, but that respondent has refused to pay the agreed 
brokerage of $735.70 less a refund of $60 due respondent on a 
previous sale. 


A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent on 
January 17, 1964, A copy of the report of investigation was 
served upon complainant’s attorney on the same date. 


Respondent filed an answer and counterclaim on February 11, 
1964, admitting the sales in question but denying that any sums 
were due complainant. By way of counterclaim respondent re- 
quested a reparation award of $1,701.57 for damages alleged to 
have been sustained by reason of complainant’s mishandling of 
three of these sales and an earlier sale. 
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An oral hearing was held in San Francisco on July 20, 1964. 
Complainant was represented by its manager, Norman Hamil- 
ton, who also testified on its behalf. Respondent was represented 
by counsel. Respondent’s president, Nick Delis, testified on its 
behalf. 


FINDINGS OF FACT 


1. Complainant is a corporation, The J. D. Hamilton Fruit 
Co., whose address is P.O. Box 1019, Wenatchee, Washington. 
At the time of the transactions involved herein, complainant was 
licensed under the act. 


2. Respondent is a corporation, Nick Delis Company, Inc., 
whose address is 105 Montgomery Street, San Francisco, Cali- 
fornia. At the time of the transactions involved herein, respond- 
ent was licensed under the act. 


3. During the period April 30 to July 9, 1963, contemplating 
shipment in interstate or foreign commerce, complainant nego- 
tiated on behalf of respondent the sale of 16 loads (6,491 cwt.) 
of potatoes, varying in size and grade, for an agreed brokerage 
of 10¢ per cwt. These shipments actually moved in interstate 
or foreign commerce. Complainant negotiated the sale of three 
additional loads of potatoes which did not move in interstate or 
foreign commerce. 


4. With respect to each of these loads, complainant issued a 
confirmation of sale, setting forth the terms and conditions of 
the sale. Copies of these were mailed to respondent and it made 
no objection within a reasonable time to any of the terms or 
conditions contained therein. 


5. Except for 3 loads (1,340 cwt.), respondent has received 
payment in full of the purchase price, but has failed to pay com- 
plainant any brokerage. 


6. One of the excepted loads (440 cwt.) was shipped to Pacific 
Produce Company, Ltd., Vancouver, B.C., Canada, on May 1, 
1963. The purchaser paid respondent $792 of the purchase price 
after deducting $110, or 25¢ per cwt., by reason of alleged de- 
fects in the potatoes. 


7. One of the two remaining excepted loads (450 cwt.) was 
shipped on May 7, 1963, to Federal Fruit Company, Ltd., Toron- 
to, Ontario, Canada, and the other (450 cwt.) was shipped on 
May 8, 1963, to its subsidiary, Federal Farms, Ltd., Bradford, 
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Ontario, Canada. Both of these loads were sold on the condition 
that the potatoes therein should not exceed 9 ounces in size. They 
were rejected while en route when the purchaser, upon receiving 
copies of the inspection certificates, discovered that a substan- 
tial number of the potatoes were larger than 9 ounces in size. 


8. The formal complaint was filed on October 14, 1963, which 
was within 9 months after the causes of action accrued. Respond- 
ent’s counterclaim with respect to a 1962 transaction involving 
$79.50 was not filed within 9 months after the alleged cause of 
action accrued. 


CONCLUSIONS 


The formal complaint recites that 3 of the 19 loads referred 
to therein were sold and shipped in intrastate commerce, and com- 
plainant concedes that they do not fall within the purview of 
the act. Respondent admits that complainant negotiated all 19 
sales and, seemingly, denies liability for brokerage only because 
of its counterclaim. 


Respondent, in its counterclaim, alleges that complainant failed 
to perform its duty as a broker in connection with 3 of the re- 
maining 16 sales and another sale negotiated on behalf of re- 
spondent on June 15, 1962. Respondent’s claim with respect to 
the latter sale is in the amount of $79.50. Since respondent’s 
claim based upon this sale was not filed within 9 months after 
the cause of action accrued, and since this claim did not arise 
out of any of the transactions upon which the complaint is based, 
it may not be considered here. Trio Fruit Company v. Keim Pro- 
duce Company, 10 A.D. 157. However, as alleged in the formal 
complaint, complainant has reduced its claim in the amount of 
$60 as a compromise allowance on this sale. 


With respect to the sale to Pacific Produce Company, Ltd., re- 
spondent’s president, Nick Delis, testified that he had been unsuc- 
cessful in his efforts to collect the balance of the purchase price 
and that, although he had turned the matter over to the Cana- 
dian Department of Agriculture, payment had not been forth- 
coming. He referred to a letter dated November 4, 1963, sent 
to respondent by Pacific Produce Company, Ltd., a copy of which 
was included in the report of investigation. According to this 
letter, when the shipment arrived at its destination, complain- 
ant’s manager, Norman Hamilton, was notified that the potatoes 
were of inferior quality and he at that time agreed to a reduc- 
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tion in the purchase price of 25¢ per cwt., or $110. At the oral 
hearing, Hamilton admitted having had a conversation with the 
author of this letter, but denied vehemently that he had dis- 
cussed or agreed to any reduction in the purchase price. If Ham- 
ilton, without the consent or permission of respondent, agreed to 
any such reduction in the purchase price, complainant would be 
liable to respondent for the damages sustained by respondent as 
a result. Harris M. McRae v. R. Patt Brokerage, Inc., 20 A.D. 
1176. But the unsworn statements in a letter contained in the 
report of investigation cannot be given the same weight as tes- 
timony under oath. Anonymous, 8 A.D. 598. Therefore since 
respondent has submitted no other evidence on this point, we 
conclude that it has failed to sustain the burden which it had 
of proving by a preponderance of the evidence that complain- 
ant agreed to any reduction in the purchase price. 


With respect to the sales to Federal Fruit Company, Ltd., and 
Federal Farms, Ltd., Delis testified that these sales were nego- 
tiated in telephone conversations which he had with Hamilton, 
and that nothing whatever had been said about size other than 
that the potatoes were intended for the Canadian market where 
there is a preference for small potatoes. He further testified that 
he first learned of the 9-ounce limitation several days after the 
potatoes had been shipped when Hamilton notified him that both 
loads had been rejected, whereupon he diverted and consigned 
them to National Produce Distributors, Inc., Chicago, Illinois, for 
further handling. According to Delis, respondent sustained a 
loss of $1,211.86 on the first load and $300.21 on the second load. 


Hamilton insisted that the agreement which he negotiated be- 
tween the parties called for the delivery of two cars of U.S. No. 
1 potatoes, not exceeding 9 ounces in size. He testified that a 
confirmation of sale was prepared for each sale, and copies there- 
of mailed to the purchasers and to respondent on May 7, 1963, 
but that he had been unable to locate his copies of these docu- 
ments. In lieu thereof, he introduced into evidence copies of re- 
lated documents including copies of complainant’s invoices to 
respondent for brokerage, and telegrams sent to purchasers. The 
invoices were dated May 10, 1963 and each contained, among 
other things, the following: “450 100# U.S. No. 1 Longwhite 
Potatoes Size 9 oz. Top. 10 cwt. $45.00:” The telegram sent by 
complainant to Federal Fruit Company, Ltd., was dated May 7, 
1963, and reads as follows: 
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“Shipped yourselves Tues 5/7 SFRD 21227 from Lamont 
Calif half stage standard refrigeration ATSF:GT:CN con- 
tains 450/100 U.S. one longwhites ninoz top Nicky brand 
Shipper Delis invoicing 2.10 FOB airmailing all papers your- 
selves. Second car not completed rolls Wednesday to Brad- 
ford same basis above thanks again.” 


The telegram sent by complainant to Federal Farms, Ltd. was 
dated May 8, 1963, and reads as follows: 


“Shipped yourselves Wed 5/8 SFRD 13191 from Lamont 
Calif half stage standard ATSF:GT:CN contains 450/100 
U.S. one longwhites ninoz top Petes brand shipper Delis in- 
voicing 2.10 FOB airmailing all papers yourselves. Thank 
you for this order.” 


He also introduced into evidence copies of the confirmations 
of sale and brokerage invoices relating to each of the other sales 
negotiated on behalf of respondent in 1963. With one exception 
these documents contain specifications as to size. 


Delis denied having seen any confirmation of sale on the two 
sales here in question, and stated that, in any case, such docu- 
ments were of little importance since they always arrived after 
the potatoes had been shipped. 


Complainant had, of course, the duty of informing respondent 
as to all of the terms of condition of the sales which it negoti- 
ated on behalf of respondent, and of preparing and sending to 
respondent promptly a memorandum or confirmation of sale, set- 
ing forth such terms and conditions. 7 CFR 46.28(a). 


It seems strange that complainant was unable to locate in its 
records copies of the confirmations of sale on the two sales as 
to which there is a dispute. It would seem equally strange, on 
the other hand, if complainant had followed a different proce- 
dure in processing these sales. The fact that other correspond- 
ence and documents relating thereto specified a 9-ounce maxi- 
mum size, while certainly not conclusive, tends to support Ham- 
ilton’s testimony. 


The only evidence submitted by respondent on this point was 
the testimony of Delis wherein he related what he had person- 
ally seen, not what was contained in respondent’s records. At no 
time prior to the oral hearing did respondent make any inquiry 
or voice any complaint regarding complainant’s alleged failure 
to provide written confirmations on these sales. 
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The evidence shows that the complainant had a fieldman who 
was present at respondent’s packing shed when the potatoes in 
question were loaded and that he did not object to their size. The 
evidence also shows, however, that his was a general inspection 
and that in all probability he did not have access to the inspec- 
tion certificates, if indeed he was aware of the 9-ounce limitation. 


In the circumstances, we conclude that respondent has also 
failed to sustain its burden of proving that complainant impro- 
perly performed its duties as a broker in connection with these 
shipments. 

Respondent’s failure to pay the agreed brokerage of $649.10 
on the 16 loads shipped in interstate or foreign commerce, less 
the allowance of $60 authorized by complainant, is in violation 
of section 2 of the act. Complainant should be awarded repara- 
tion in the sum of $589.10, with interest, and respondent’s coun- 
terclaim should be dismissed. The facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $589.10, with interest there- 
on at the rate of 5 percent per annum from August 1, 1963, 
until paid. 

Respondent’s counterclaim is dismissed. 

The facts and circumstances shall be published. 


Copies hereof shall be served upon the parties. 


(No. 9778) 


R. R. INMAN PRODUCE Co. v. D. O. Lucas. PACA Docket No. 
9540. Decided April 30, 1965. 


Acceptance—Liability 


Having accepted shipment of sweet potatoes and having failed to establish 
breach of contract for alleged frost injury, respondent liable for full 
contract price. 


McCraine & Fox, Houston, Miss., for complainant. Mr. W. M. Herndon, 
North Little Rock, Ark., for respondent. Miss Lenore H. Langford, Pre- 
siding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in connection with a transaction 
involving a shipment of sweet potatoes in interstate commerce. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent and re- 
spondent filed an answer. Since the amount involved does not 
exceed $1,500, the issues are submitted under the shortened pro- 
cedure provided in the Rules of Practice (7 CFR 47.20). Pursu- 
ant to such procedure, complainant filed an opening statement. 
Respondent was given an opportunity to submit an answering 
statement, but failed to do so. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Rodney R. Inman, doing busi- 
ness as R. R. Inman Produce Co., whose address is Vardaman, 
Mississippi. 

2. Respondent is an individual, Dennis Oden Lucas, doing busi- 
ness as D. O. Lucas, whose address is 2611 Arkansas Avenue, 
North Little Rock, Arkansas. At the time of the transaction in- 
volved herein, respondent was licensed under the Act. 


3. On or about November 16, 1963, contemplating shipment in 
interstate commerce, complainant sold to respondent 317 bushels 
of sweet potatoes, Calhoun’s Pride, U.S. No. 2 at $1 per bushel, 
f.o.b. Vardaman, Mississippi. 


4. On November 16, 1963, complainant delivered to respondent 
317 bushels of sweet potatoes at Vardaman, Mississippi, which 
were loaded in respondent’s truck and were transported to re- 
spondent’s place of business at North Little Rock, Arkansas. 


5. On November 16, 1963, respondent issued his check to com- 
plainant in the amount of $317, which check was delivered to 
complainant by respondent’s agent to cover the purchase price of 
the sweet potatoes. Subsequently, respondent stopped payment 
on this check. No payment has been made by respondent to com- 
plainant in connection with the transaction. 


6. The formal complaint was filed on June 26, 1964, which was 
within 9 months after accrual of the cause of action herein. 
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CONCLUSIONS 


The defense asserted in respondent’s answer for his failure to 
pay for the sweet potatoes is that the potatoes failed to meet 
contract specifications. Respondent contends that the potatoes 
contained frost damage and that they had a value of not more 
than $100 for the load. Respondent states it was for this reason 
that his check was not honored. 


Since respondent accepted the sweet potatoes, he is liable for 
the purchase price thereof, subject to his right to claim damages 
resulting from any breach of the contract on the part of com- 
plainant. The burden of proof is upon respondent to establish, 
by a preponderance of the evidence, both the breach by complain- 
ant and the resulting damages. We conclude that respondent has 
failed to sustain the burden of proof required of him. We fur- 
ther conclude that respondent is indebted to complainant for the 
full purchase price of $317 for the load of sweet potatoes. Re- 
spondent’s failure to pay this amount to complainant is in vio- 
lation of Section 2 of the Act. Complainant should be awarded 
reparation against respondent in the amount of $317, with in- 
terest. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $317, with interest thereon 
at the rate of 5 percent per annum from December 1, 1963, until 
paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies of this order shall be served upon the parties. 


(No. 9779) 


RICHARD A. GLASS COMPANY, INC. v. DELANO CORPORATION OF 
AMERICA. PACA Docket No. 9273. Decided April 30, 1965. 


Breach of contract—Freezing injury—Market value not proved— 
Special damages 


Where freezing injury in shipment of carrots admitted by complainant but 
respondent failed to prove market value for basis of award of damages, 
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respondent liable for full contract price and counterclaim for special 
damages dismissed as not applicable. 


Complainant and respondent pro se. Mr. James V. Wright, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in connection with a carload of 
carrots in interstate commerce. 


A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent and 
respondent filed an answer and counterclaim thereto. Although 
the amount of damages claimed in the counterclaim exceeds 
$1,500, the parties waived oral hearing and submitted their evi- 
dence under the shortened procedure provided in the rules of 
practice (7 CFR 47.20). Pursuant to this procedure, complain- 
ant was given the opportunity to file an opening statement, but 
did not do so. Respondent then filed an answering statement 
and complainant filed a statement in reply. Neither party filed 
a brief. 


FINDINGS OF FACT 


1. Complainant, Richard A. Glass Company, Inc., is a cor- 
poration whose address is P.O. Box 625, Indio, California. At 
the time of the transaction involved herein, complainant was 
licensed under the act. 


2. Respondent, Delano Corporation of America, is a corpora- 
tion whose address is 111 Wall Street, New York, New York. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 


3. On January 23, 1963, in the course of interstate commerce, 
complainant sold to respondent 1,000 50-pound sacks of Califor- 
nia Topped Jumbo carrots, U.S. No. 1 grade, at an agreed price 
of $2.25 per sack, or a total contract price of $2,250, delivered 
New York, New York, . 


4. The contract was negotiated by a broker, C. H. Robinson, 
Inc., which issued its Brokers Standard Memorandum of Sale 
in connection with the transaction. 
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5. On January 24, 1963, at 4:20 p.m., complainant shipped 
1,000 50-pound sacks of California carrots in car PFE 68087 
from Indio, California, to respondent at New York, New York. 
These carrots had been certified as U.S. No. 1 grade at 10:30 
a.m. on the date of shipment, following a joint Federal-State 
inspection. 


6. Car PFE 68087 arrived at contract destination, New York 
City, on February 1, 1963. A Federal inspection was made of 
the carrots in the car at 1:00 p.m. on that date, with the re- 
sults, in relevant part, as follows: 


“Temperature of Product: At doorways, bottom 32° F., 
top 34° F. 


66% * * 


“Condition: Firm. Average 3% damage by fresh cracks. 
No soft rot. Some sacks next to doors each side of car, 
stock next to exposed end of sacks is frozen from 1 to 
5 inches in depth and so located as to indicate freezing 
occurred in car. 


“Grade: Meets quality requirements but fails to grade U.S. 
No. 1... only account condition. 

“Remarks: Inspection and certificate restricted to 366 sacks 
being unloaded at time of inspection. For certificate cov- 


ering balance of car see certificate No. A-276. Applicant 
states above lot to be loaded on S/S Alaunia.” 


7. Certificate No. A-276, referred to above, contains the fol- 
lowing relevant information with respect to this shipment: 


“Temperature of Product: Doorway, Top 33° F. Bottom 
32° F. 

“No. Sacks: 610 

“Grade: U.S. No. 1 

“Remarks: Inspected during process of unloading. Stock to 

be loaded on S/S Sidonia.” 


8. Freight of $1,059.86 was prepaid to the carrier by complain- 
ant with its check in that amount dated February 5, 1963. 


9. Respondent, by letter dated March 25, 1963, remitted $823.50 
to complainant in connection with this shipment of carrots. This 
letter was the first complaint received by complainant from re- 
spondent in connection with the carload of carrots involved herein. 
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10. An informal complaint was filed on July 18, 1963, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent does not deny that it accepted the carload of car- 
rots involved herein. Having done so, it became liable to com- 
plainant for the agreed purchase price of the shipment, less the 
damages, if any, sustained by respondent as the result of any 
breach of contract on the part of complainant. Respondent, in 
this connection, alleges that the carload of carrots had sustained 
damage by freezing prior to the time of tender to respondent 
at New York City; that as a result, the shipment did not grade 
U.S. No. 1 at that time and place; and that complainant thus 
breached the terms of the contract. Complainant, in its reply, 
admits that there was freezing injury found in the shipment on 
arrival in New York City, and also admits that the shipment did 
not comply with the delivered contract terms. We find, therefore, 
that complainant breached the contract between the parties, in 
violation of section 2 of the act. 


The burden rests upon respondent to establish, by a prepond- 
erance of the evidence, the extent of its damages resulting from 
complainant’s admitted breach. O’Donnell Fruit Company of 
Pittsburgh v. Mathew Mercurio, 18 A.D. 1173. The general meas- 
ure of damages for breach of warranty, where the receiver has ac- 
cepted the goods, is the difference between the value of the goods 
actually delivered, and the value the goods would have had at 
that time had they met contract requirements. Corte & Sons v. 
Lerner & Son, 14 A.D. 320. It is of course necessary that both 
values be established, since the difference, or the “spread” be- 
tween these values represents the measure of damages suffered 
by respondent, if any, as the result of complainant’s breach. 


In reviewing the record we find that respondent has failed 
to submit any evidence that would establish the market value in 
New York City on February 1, 1963, of the carrots contained in 
car PFE 68087. This failure on the part of respondent is fatal 
to its claim for damages, since this value is one of the two which 
necessarily must be determined in order to measure the alleged 
damages sustained by respondent, if any, as the result of com- 
plainant’s breach. We note that 610 sacks of the carrots met 
contract requirements and that the extent of the freezing injury 
in the remaining portion of the load is not clear. 
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It has been mentioned earlier, in the preliminary statement, 
that respondent asks damages of complainant by way of a coun- 
terclaim in the amount of $1,585. The damages claimed are spe- 
cial damages which respondent allegedly suffered as a result of 
complainant’s breach, in that it (the breach) prevented respond- 
dent from being able to deliver on a sale previously made of the 
subject carrots to an English buyer. 


It has been held that special damages can be recovered only 
where it can be shown that such damages are within the con- 
templation of the parties. This requires proof that the seller 
entered into the contract in dispute with knowledge of the terms 
of the contract of resale. William Shapiro v. Victory Distribut- 
ing Co., 15 A.D. 397. We have here no proof that complainant 
knew anything of any contract of resale made between respond- 
ent and any third party buyer with respect to the subject car- 
rots. At most it appears that complainant knew only that the 
carrots were intended for export to England. This is the ex- 
tent of complainant’s admissions, and respondent has failed to 
establish anything more. Accordingly, we conclude that the doc- 
trine of special damages has no application in this case and that 
respondent’s counterclaim for same should be dismissed. 


The delivered purchase price of the carrots involved herein is 
$2,250. Respondent has paid $823.50 to complainant, leaving a 
balance due and owing of $1,426.50. Respondent’s failure to pay 
this sum to complainant is in violation of section 2 of the act, 
for which reparation should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,426.50, with interest there- 
on at the rate of 5 percent per annum from March 1, 1963, until 
paid. 


The counterclaim is dismissed. 


Copies of this order shall be served on the parties. 
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(No. 9780) 


*XCLUSIVE POTATO COMPANY v. PARAMOUNT PRODUCE, INC. PACA 
Docket No. 9377. Decided April 30, 1965. 


Failure to deliver—Damages—Lost commissions—Computation of—Brand 


Damages representing lost commissions on 7 undelivered cars of cantaloups 
and not 37 undelivered cars, as contended by respondent, computed on 
basis of average of sizes in 3 cars shipped previously with value of 
cantaloups determined as of time cars should have been received. No 
evidence established to show “carriage trade” brand as outstanding. 


Lerrigo, Thueson & Thompson, Fresno, Calif., for complainant. Mr. D. Jer- 
ome Donovan, Dedham, Mass., for respondent. Mr. James A. O’Don- 
ell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant seeks 
a minimum award of $988.57, alleged to be the difference be- 
tween the net proceeds of $2,539.69 received by respondent on 
the sale of three cars of cantaloups shipped by complainant 
under a contract calling for the shipment of a minimum of 10 
cars of cantaloups on consignment and an estimated commission 
totalling $1,551.12 due respondent on the 7 cars of cantaloups 
which complainant did not ship. 


A copy of the complaint and a copy of the Department’s re- 
port of investigation were served upon respondent. A copy of 
the report of investigation was served upon complainant. Re- 
spondent filed an answer in which an oral hearing was requested. 
Respondent’s answer contained a counterclaim for $13,569.12, 
alleged to be the total loss suffered by respondent by reason of 
complainant’s failure to ship 37 cars under a contract calling 
for shipment of 40 cars of cantaloups on consignment. A reply 
to the counterclaim was filed by complainant. 


Oral hearing was held at Boston, Massachusetts, on August 7, 
1964. Respondent was represented by counsel. Three witnesses 
appeared and testified, two for respondent and one for complain- 
ant. Respondent filed a brief. 
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FINDINGS OF FACT 


1. Complainant is a partnership composed of John Alex Koch- 
ergen and Alex Kochergen, doing business as ’Xclusive Potato 
Company, whose address is 523 North Brawley, Fresno 6, Cali- 
fornia. At the time of the transaction involved herein, com- 
plainant was licensed under the act. 


2. Respondent, Paramount Produce, Inc., is a corporation whose 
address is Room 285, Boston Terminal Market, Boston, Massa- 
chusetts. At the time of the transaction involved herein, respond- 
ent was licensed under the act. 


3. On April 3, 1963, in the course of interstate commerce and 
by contract in writing, respondent advanced the sum of $5,000 
to complainant who agreed to ship to respondent on consignment 
a minimum of 10 carloads of cantaloups, shipments to commence 
with the opening of the 1963 season, with at least one car to be 
shipped every third or fourth day thereafter through the ship- 
ping season until completed. The agreement provided that from 
the gross proceeds of sale on each carload, respondent was to 
deduct a 10 percent selling charge, and the sum of $500 to apply 
against the pre-season advance, with the balance of the net pro- 
ceeds being remitted promptly to complainant. Under the con- 
tract, respondent reserved the right to withhold all net proceeds 
in the event complainant failed to comply with the agreement 
and until such time as the principal amount was paid. The agree- 
ment was evidenced by a demand note for $5,000 signed by com- 
plainant partner, John Kochergen, in favor of respondent. On 
or about April 10, 1963, the contract was modified to provide 
that if, after the first two cars were sold, or any time thereafter, 
the returns were not in keeping with the general market condi- 
tions, the agreement might be terminated and the balance of the 
$5,000 advance returned to respondent. 


4. On or about July 13, 20 and 22, 1963, respectively, and 
pursuant to the foregoing contract, complainant shipped from 
Huron, California, cars PFE 6726, PFE 10705 and PFE 43273, 
containing a total of 1,296 cartons of California cantaloups, to 
respondent at Boston, Massachusetts, where they arrived on July 
20, 1963 (PFE 6726), and July 29, 1963 (PFE 10705 and PFE 
43273). Complainant made no further shipments of cantaloups 
to respondent under the contract. 


5. During the period July 22 through July 25, 1963, respond- 
ent sold the cantaloups in car PFE 6726 for gross proceeds of 
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$4,229.67. On July 29 and 30, 1963, respondent sold the canta- 
loups in cars PFE 10705 and PFE 43273 for gross proceeds, 
respectively, of $4,095.40 and $3,756.59. Each of the respond- 
ent’s account sales to complainant on these three cars of canta- 
loups included respondent’s 10 percent commission charge on 
the gross proceeds, and each contained the following statement: 
“NET PROCEEDS APPLIED ON PRE-SEASON ADVANCE.” 
Respondent reported net proceeds realized on sale of the three 
cars, as follows: 


Car Initial 


and Number Net Proceeds 
PFE 6726 $2,657.11 
PFE 10705 2,595.63 
PFE 43273 2,286.95 


Total $7,539.69 


6. On or about August 5, 1963, respondent furnished complain- 
ant with the following statement of account under the contract 
between the parties: 


“Net Proceeds: 3 cars PFE 6726 $2,657.11 
PFE 10705 2,595.63 
PFE 43273 2,286.95 


$7,539.69 
Less: Pre-season advance for 10 cars 5,000.00 
$2,539.69 
Less: Average Commission due on 
7 cars undelivered at $402.72 2,819.04 
Amount due us for 7 undelivered cars $ 279.35” 


7. California cantaloups produced in the area of Huron, Fresno 
County, California, are usually planted and harvested during a 
season on the dates listed below: 


Usual Planting Usual Harvesting Dates 
Dates Begins Most Active Ends 
March 15 - June 30 June 25 July 10 October 10 
Sept. 10 


8. Cars PFE 6726, PFE 10705 and PFE 43273 contained an 
average per car of 93 cartons of size 27, 255 cartons of size 36, 
and 84 cartons of size 45 cantaloups. 
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9. USDA market news reports quote prices at which California 
cantaloups were sold on the Boston market during the period 
which the 7 unshipped cars should have been available for sale 
on that market. The prices stated for the various sizes on the 
dates listed represent the median of the price range, except that 
the “mostly” price, or the median of the “mostly” price, is used 
where such a price is quoted. Table No. 1 shows approximate 
arrival dates and quotations that would have applied to the 7 
unshipped cars if one car had been shipped every third day. 
Table 2 shows approximate arrival dates and quotations that 
would have applied if one car had been shipped every fourth day. 


Table No. 1 Table No. 2 

Applicable Applicable 

Date Market Date Market 

1963 Quotation 1963 Quotation 

8/1 27’s — 8.25 8/2 27’s — 7.75 
36’s — 8.50 36’s — 7.75 
45’s — 8.00 45’s — 7.50 

8/4 — Sunday 

8/5 27’s — 5.50 8/6 27’s — 5.00 
36’s — 5.50 36’s — 5.00 
45’s — 5.75 45’s — 5.00 

8/10 — Saturday 

8/7 27’s — 4.75 8/12 27’s — 4.38 
36’s — 4.75 36’s — 4.75 
45’s — 4.75 45’s — 4.25 

8/10 — Saturday 

8/12 27’s — 4.38 8/14 27’s — 5.50 
36’s — 4.75 36’s — 4.25 
45’s — 4.25 45’s — 5.50 

8/18 — Sunday 

8/13 27’s — 5.88 8/19 27’s — 5.00 
36’s — 4.50 36’s — 5.00 
45’s — 5.00 45’s — 5.25 

8/16 27’s — 5.25 8/22 27’s — 4.75 
36’s — 4.25 36’s — 5.25 
45’s — 6.00 45’s — 6.00 

8/19 27’s — 5.00 8/26 27’s — 5.00 
36’s — 5.00 36’s — 5.38 
45’s — 5.25 45’s — 5.25 


10. Based upon the quotations shown in Table No. 1 above, and 
taking the average contents of the first 3 cars shipped, as set 
forth in Finding 8, the average sales price per carton is $5.57 
for the 27’s, $5.32 for the 36’s, and $5.57 for the 45’s, with the 
average selling price per car amounting to $518.01 for the 27’s, 
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$1,356.60 for the 36’s, and $467.88 for the 45’s, or a total gross 
of $2,342.49, a 10 percent commission on which amounts to 
$234.25 per car, or $1,639.75 on seven cars. 

11. Based upon the quotations shown in Table 2, above, and 
taking the average contents of the first 3 cars shipped, as set 
forth in Finding 8, the average sales price per carton is $5.34 
for the 27’s, $5.34 for the 36’s, and $5.54 for the 45’s, with the 
average selling price per car amounting to $496.62 for the 27’s, 
$1,361.70 for the 36’s and $465.36 for the 45’s, or a total 
gross of $2,323.68, a 10 percent commission on which amounts 
to $232.37 per car, or $1,626.59 on seven cars. 

12. The average of the total commissions shown in Finding 10, 
$1,639.75, and in Finding 11, $1,626.59, amounts to $1,633.17. 


13. There is now due and owing to complainant from respond- 
ent the difference between the net proceeds of $7,539.69 received 
by respondent from the sale of cars PFE 6726, PFE 10705, and 
PFE 43273, less the preseason advance of $5,000 made to com- 
plainant by respondent, and the total commission of $1,633.17 
due respondent on the seven undelivered cars of cantaloups, or 
the sum of $906.52, no part of which has been paid. 

14. The formal complaint was filed November 18, 1963, which 
was within 9 months after the cause of action accrued. 

The counterclaim was filed February 24, 1964, which was within 
9 months after the alleged cause of action accrued. 


CONCLUSIONS 


Respondent contends that the contract between the parties 
called for complainant to ship respondent 40 cars of cantaloups 
to be sold on consignment, and respondent’s counterclaim is based 
upon complainant’s alleged failure to ship 37 of such cars. Ac- 
cording to respondent’s president, Samuel Leve, during the course 
of a telephone conversation on April 15, 1963, complainant’s John 
Kochergen offered to increase the number of cars from a mini- 
mum of 10, to about 20 or 30, or even 40 cars of cantaloups, and 
that this offer was accepted by respondent. This testimony was 
corroborated by that of respondent’s salesman, Anthony Rinella. 
While Mr. Kochergen does not dispute that the possibility of 
shipping additional cars may have been discussed, he denies en- 
tering into any agreement with Mr. Leve to ship 20, 30 or 40 
cars, asserting that at most, under the best of circumstances, he 
would not have been able to ship respondent more than 10 addi- 
tional cars. In our view, whatever discussion the parties had with 
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respect to increasing the shipments beyond the minimum of 10 
covered by the contract did not result in an agreement on the 
part of complainant to ship 40 cars, or any other number of 
cars, in addition to the minimum of 10 called for in the written 
agreement. 

Complainant admits that it was unable to ship the remaining 
seven carloads of cantaloups and, in this respect, concedes that 
it breached the contract. Nor does complainant dispute its lia- 
bility to respondent for 10 percent of the gross proceeds on 10 
cars of cantaloups. Complainant also accepts the accounting ren- 
dered by respondent on the first three cars which, after deduct- 
ing the 10 percent commission and other expenses, as well as the 
$5,000 advance, left net proceeds of $2,539.69. It is complain- 
ant’s position, however, that with respect to the seven cars which 
were not shipped respondent is entitled to commissions totalling 
no more than $1,551.12, thus leaving $988.57 as the least amount 
due complainant. Complainant arrives at the figure of $1,551.12 
on the basis of one car being shipped every fourth day beginning 
with July 13, 1963, and seventh day arrival time at Boston being 
considered as the date for application of official USDA market 
news quotations, computed on a manifest calling for 192/27s and 
244/36s. 

Respondent suggests two alternatives in computing the com- 
missions which would have been earned on the seven cars unde- 
livered. In the statement of account sent to complainant under 
date of August 5, 1963, respondent adopts the average commis- 
sion earned on the first three cars which were sold, $402.72, as 
a basis for claiming total commissions of $2,819.04 on the seven 
undelivered cars. This average commission figure of $402.72 is 
also used in respondent’s answer to compute the loss claimed. In 
support of its position, respondent relies upon our decision in 
the case of H. Rothstein & Sons v. American Vegetable Growers, 
8 A.D. 448, wherein we ruled that upon a shipper’s failure to ship 
four carloads to be sold on commission under a 10-car contract, 
the commission merchant was entitled to damages, in lieu of the 
commission which would have been earned, based on the aver- 
age commission received on the six carloads which were shipped. 
The factual situation in the case cited differs from that in which 
we are here concerned. In the Rothstein case, the consignment 
contract made no provision for future shipments at designated 
intervals. Thus, applying the average commission earned on the 
cars sold appears to have been proper in assessing damages. In 
the present case, however, future shipments were specifically 
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fixed in the consignment contract which provided that respond- 
ent was “to get one of the first cars shipped and at least one car 
every third or fourth day thereafter.” 


In his letter of October 7, 1963, to the Department, respond- 
ent’s president suggested that the amount of the commission due 
for the seven undelivered cars might be based upon the estimated 
gross sales these cars would have realized on the market days 
they should have arrived, all as quoted by the USDA market 
news reports for Boston. In computing the total estimated com- 
mission for these seven cars as $2,608.33, respondent uses the 
USDA Boston market quotation for July 23, 24, 25, 26, 31 and 
August 1 and 2, 1963, based on the “mostly” range of prices for 
cars manifested similarily to the cars which were shipped. 


We note that the claimed commissions appearing in the sched- 
ule presented by respondent are based for the most part on the 
top “mostly” range reported in the market quotations. Respond- 
ent justifies this classification on the ground that “Carriage 
Trade” brand cantaloups “in most instances sells above the 
mostly market.” Apart from respondent’s own statements that 
this brand commands top prices, no evidence was offered to show 
“Carriage Trade” as being an outstanding or exceptional brand. 
As a matter of fact, we find that the first car shipped, PFE 
6726, which contained “Perfection” brand cantaloups, was sold 
at range prices not unlike those obtained for the second and 
third cars, both of which contained cantaloups bearing the “Car- 
riage Trade” brand. We also note that the contract between the 
parties called for shipments of cantaloups, without any specifi- 
cation as to grade or brand. 


As indicated above, in computing estimated commissions due 
on the seven undelivered cars, respondent relies on the market 
news quotations for five days in the latter part of July and the 
first two days of August, 1963, as the dates the seven cars should 
have arrived at Boston. It is respondent’s position that these 
arrival dates should be accepted because the Huron “shipping 
area is a short deal spread over a period of about two to three 
weeks,” and “we have to assume that 4 additional cars should 
have been shipped the first week and 3 additional cars for the 
second week to complete the 10-car agreement within their 2- 
week shipping period.” Respondent also alleges in its answer that 
the customary and usual shipping season for cantaloups from 
Huron, California, runs from June through August. 
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We find no merit to respondent’s position. As pointed out in 
Finding 7, above, harvesting of cantaloups produced in the Huron 
area usually begins on June 25 and ends on October 10, being 
most active in the period July 10-September 10. We take official 
notice of these dates which are published in USDA Handbook 
No. 251, dated June 1963, and entitled “Usual Planting and Har- 
vesting Dates.” It was during this most active period that the 
three cars received by respondent were shipped, viz., July 13, 
20 and 22, 1963. Complainant’s shipping obligation under the 
written contract was to furnish respondent with one of the first 
cars to be shipped with the opening of the 1963 season and at 
least one car every third or fourth day thereafter. It is com- 
plainant’s testimony that respondent did receive the first car 
shipped, that of July 13, 1963. The second and third cars were 
shipped on July 20 and 22, 1963. It thus appears that these three 
shipments were made within a 9-day period, in substantial com- 
pliance with the future shipment provision of the contract. 


In determining the loss suffered by respondent due to com- 
plainant’s breach of contract in failing to ship the seven car- 
loads of cantaloups, it is our opinion that respondent is entitled 
to damages, in lieu of the commission which would have been 
earned, based on an average commission which respondent would 
have received on estimated gross sales made of the undelivered 
cars at three and four day intervals beginning August 1 and 2, 
1963, which dates are three and four days, respectively, after 
arrival of cars PFE 10705 and PFE 43273 at Boston on July 
29, 1963. 


The two tables appearing in Finding 9, above, contain the me- 
dian market price quotations for the August dates on which the 
seven cars would have arrived at Boston. In the absence of any 
evidence to show what the contents of these cars would have 
been, we have taken the average of the size ranges contained in 
the first three cars shipped, namely, 93 cartons of 27’s, 255 car- 
tons of 36’s and 84 cartons of 45’s, as representative of the quan- 
tity which would have been contained in each of the seven unde- 
livered cars. Since respondent offered no convincing or reliable 
evidence to sustain its burden of proving that the cantaloups 
were of a quality which would command a different price, we 
have accepted the median quotation as being applicable to can- 
taloups of generally good merchantable quality and condition. 


On the basis of all the evidence and the circumstances sur- 
rounding this transaction, we conclude that complainant breached 
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its contract by failing to ship seven carloads of cantaloups to be 
sold by respondent under a 10-car contract. We further conclude 
that respondent’s failure to pay complainant promptly the dif- 
ference between the $2,539.69 due complainant on cars PFE 
6726, PFE 10705 and PFE 43273, and the commission of $1,- 
633.17 due respondent from complainant on the seven undeliv- 
ered shipments, or $906.52, is in violation of section 2 of the 
act. Reparation in this amount, with interest, should be awarded 
complainant, and the facts should be published. Respondent’s 
counterclaim should be dismissed. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $906.52 with interest thereon 
at the rate of 5 percent per annum from September 1, 1963, until 


paid. 
The counterclaim is dismissed. 
The facts and circumstances shall be published. 
Copies of this order shall be served upon the parties. 


Orders issued by Thomas J. Flavin, Judicial Officer 
DISMISSAL ON MOTION OF PARTIES 
(No. 9781) 


JOE PHILLIPS, INC. v. YAKIMA PRODUCE CO. AND/OR ROLF IRWIN 
PRODUCE. PACA Docket No. 9653. Dismissed April 19, 1965. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 9782) 


ROLF IRWIN PRODUCE v. VANALLEN PRODUCE. PACA Docket 
No. 9643. Dismissed April 5, 1965. 


(No. 9783) 


WALTER MASSERA v. SAM SIMON PETRO. PACA Docket No. 9511. 
Dismissed April 19, 1965. 
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REPARATION AWARDED—ADMISSION OF LIABILITY 


(No. 9784) 


NORTHERN CALIFORNIA FRUIT Co. v. HOWARD COHEN Co. PACA 
Docket No. 9723. Reparation of $7,755 with 5 percent inter- 
est from November 1, 1964, awarded complainant against re- 
spondent in order issued April 5, 1965. 


REPARATION AWARDED—DEFAULT ORDER 


(No. 9785) 


A. C. CARPENTER, INC. v. ROYAL SALADS, INC. PACA Docket No. 
9726. Reparation of $1,722 with 5 percent interest from No- 
vember 1, 1964, awarded complainant against respondent in 
order issued April 6, 1965. 


(No. 9786) 


B-K FRUIT COMPANY v. CECIL CosBy. PACA Docket No. 9738. 
Reparation of $1,369.81 with 5 percent interest from Septem- 
ber 1, 1964, awarded complainant against respondent in order 
issued April 6, 1965. 


(No. 9787) 


FRADEN’S PRODUCE, INC. v. MCGEE PRODUCE Co., INC. PACA 
Docket No. 9737. Reparation of $206.25 with 5 percent inter- 
est from August 1, 1964, awarded complainant against re- 
spondent in order issued April 6, 1965. 


(No. 9788) 


. ZACKS & SONS, INC. v. STANDARD FRUIT & PRODUCE COMPANY. 
PACA Docket No. 9739. Reparation of $1,574 with 5 percent 
interest from November 1, 1964, awarded complainant against 
respondent in order issued April 6, 1965. 


—_— 


(No. 9789) 


ROSKO PRODUCE Co., INC. v. ROYAL SALADS, INC. PACA Docket 
No. 9728. Reparation of $960 with 5 percent interest from 
October 1, 1964, awarded complainant against respondent in 
order issued April 6, 1965. 
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(No. 9790) 


JOHN H. YOUNGS v. ROYAL SALADS, INc. PACA Docket No. 9709. 
Reparation of $2,340 with 5 percent interest from October 1, 
1964, awarded complainant against respondent in order issued 
April 6, 1965. 


(No. 9791) 


ALMCO VINEYARDS v. L. E. TOWLE CUSTOM FARM CONTRACTING. 
PACA Docket No. 9609. Reparation of $20,658.77 with 5 per- 
cent interest from September 1, 1964, awarded complainant 
against respondent in order issued April 9, 1965. 


(No. 9792) 


THE Doro COMPANY, INC. v. HAVEN PACKING COMPANY. PACA 
Docket No. 9724. Reparation of $569.25 with 5 percent inter- 
est from July 1, 1964, awarded complainant against respond- 
ent in order issued April 9, 1965. 


(No. 9793) 


MAGIC VALLEY PRODUCE COMPANY v. LOLO GUTIERREZ PRODUCE. 
PACA Docket No. 9729. Reparation of $3,120.25 with 5 per- 
cent interest from October 1, 1964, awarded complainant 
against respondent in order issued April 9, 1965, 


(No. 9794) 


SANZONE-PALMISANO Co. v. ROBERT GOHS. PACA Docket No. 
9740. Reparation of $597.25 with 5 percent interest from Sep- 
tember 1, 1964, awarded complainant against respondent in 
order issued April 9, 1965. 


(No. 9795) 


THE POTATO HOUSE v. WONDER MEAT & PROVISION Co. PACA 
Docket No. 9727. Reparation of $5,593.54 with 5 percent in- 
terest from December 1, 1964, awarded complainant against 
respondent in order issued April 12, 1965. 
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(No. 9796) 


CONSOLIDATED PRODUCE COMPANY, LTD. v. TRUJILLO PRODUCE 
Co. PACA Docket No. 9615. Reparation of $626.39 with 5 per- 
cent interest from May 1, 1964, awarded complainant against 
respondent in order issued April 13, 1965. 


(No. 9797) 


GULF CoAST BANANA COMPANY v. SLIDELL PRODUCE Co. PACA 
Docket No. 9743. Reparation of $661.22 with 5 percent inter- 
est from December 1, 1963, awarded complainant against re- 
spondent in order issued April 14, 1965. 


(No. 9798) 


H. R. BUSHMAN & SON, INC. v. VANDALIA FRUIT & PRODUCE CoO. 
PACA Docket No. 9744. Reparation of $1,619.60 with 5 per- 
cent interest from November 1, 1964, awarded complainant 
against respondent in order issued April 14, 1965. 


(No. 9799) 


JOE PHILLIPS, INC. v. SAM SIMON PETRO. PACA Docket No. 
9720. Reparation of $1,060.11 with 5 percent interest from 
August 1, 1964, awarded complainant against respondent in 
order issued April 19, 1965. 


(No. 9800) 


DEARDORFF-JACKSON COMPANY v. G & G PRODUCE Co., INC. 
PACA Docket No. 9751. Reparation of $6,354.50 with 5 per- 
cent interest from August 1, 1964, awarded complainant 
against respondent in order issued April 22, 1965. 


(No. 9801) 


DONNA FRUIT Co., INC. v. NEW CAPITAL FRUIT Co. PACA Docket 
No. 9752. Reparation of $387.50 with 5 percent interest from 
December 1, 1964, awarded complainant against respondent in 
order issued April 22, 1965. 
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(No. 9802) 


GATTO & Sons v. Gus AMATO. PACA Docket No. 9750. Repara- 
tion of $242.64 with 5 percent interest from January 1, 1965, 
awarded complainant against respondent in order issued April 
22, 1965. 


(No. 9803) 


TRUCKERS PRODUCE Co. v. LEONARD PRODUCE Co. PACA Docket 
No. 9753. Reparation of $9,855.37 with 5 percent interest from 
August 1, 1964, awarded complainant against respondent in 
order issued April 22, 1965. 





